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not be considered an adoption by reference of that
federal regulation if that federal regulation has not been
specifically adopted in this regulation.

(e)  For the purposes of this regulation, the
following definitions shall apply:

(1)  "Act" shall mean the federal clean air act, 42
U.S.C. 7401 et seq.

(2)  "Class I, II or III area" shall mean a
classification assigned to any area of the state under
the provisions of sections 162 and 164 of the act, 42
U.S.C. 7472 and 7474, and amendments thereto.

(3)  "State" shall mean the state of Kansas. 
(f)  In relation to ambient air ceilings, the

following requirements shall apply:
(1)  Except as stated in paragraph (f)(2) of this

regulation, a permit shall not be issued for any new
major stationary source or major modification as
defined in 40 C.F.R 52.21(b) if the source or modification
will be located in an attainment area or an unclassifiable
area for any national ambient air quality standard and if
the source or modification would cause or contribute to
a violation of any national ambient air quality standard.
A major source or major modification shall be
considered to cause or contribute to a violat ion  o f  a
national ambient air quality st andard if the air quality
impact of the source or modification would exceed the
following levels at any locality that does not or would
not meet the applicable national standard:

Averaging Time
Pollutant       Annual 24 hrs. 8 hrs. 3 hrs. 1 hr.
Sulphur dioxide 1.0 :g/m 3 5 :g/m 3 -------- 25 :g/m 3 ------
PM10 1.0 :g/m 3 5 :g/m 3 -------- -------- ------
Nitrogen dioxide 1.0 :g/m 3 -------- -------- -------- ------
Carbon  
        monoxide -------- -------- 0.5 mg/m 3 -------- 2 mg/m 3

(2) A permit may be granted for a major
source or major modification as identified in paragraph
(f)(1) of this regulation if the impact of the major
source’s or major modification’s emissions upon air
quality is reduced by a sufficient amount to
compensate for any adverse impact at the location
where the major source or modification would otherwise
cause or contribute to a violation of any national
ambient air quality standard.  Subsection (f) of this
regulation shall not apply  to a major source or major
modification with respect to a particular pollutant if the
owner or operator demonstrates that the source is
located in an area that has been identified as not
meeting either the national primary or secondary

ambient air quality standard for that particular pollutant.
(g)   K.A.R. 28-19-18 through K.A.R. 28-19-18f,

regarding stack height requirements, shall apply to
sources subject to this regulation.

(h)  Each application for a permit shall be
submitted on the form or forms provided by the
department.

(i)   If the emissions from any proposed major
stationary source or major modification subject to this
regulation will affect any federal class I area, a copy of
the permit ap plication for the source or modification
shall be immediately transmitted by the secretary or an
authorized representative of the secretary to the
administrator of the U.S. environmental protection
agency through the appropriate regional office. The
administrator, through the appropriate regional office,
shall also be notified of every action taken concerning
this application.

(j)  Any permit issued under this regulation
may be suspended or revoked by the secretary upon a
finding that the owner or operator has failed to comply
with any requirement specified in the permit or with any
other statutory or regulatory requirement.  This
subsection shall not be interpreted to preclude any
other remedy provided by law to the secretary.

(k) In addition to the requirements of K.A.R.
28-19-204, the following public participation
requirements shall be met before issuance of the permit:

(1)  The public notice shall state the portion of
the applicable maximum allowable increment that is
expected to be consumed by the source or modification.

(2)  A copy of the public notice shall be mailed
to the following:

(A)  The applicant;
(B)  the administrator of the U.S. environmental

protection agency through the appropriate regional
office;

(C)  any state or local air pollution control
agency having jurisdiction in the air quality control
region in which the new or modified installation will be
located;

(D)  the chief executives of the city and county
where the source is to be located;

(E)  any comprehensive regional land use
planning agency having jurisdiction where the source
is to be located; and 

(F)  any state, federal land manager, or Indian
governing body whose lands may be affected by
emissions from the new construction or modification.

(3) In addition to those materials required to be
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available for public review at the appropriate district
office or local agency, a summary analysis and
discussion of those materials as they relate to
establishing compliance with the requirements of this
regulation shall be made available for public review.

(4)  Copies of all comments received and the
written determination of the secretary shall be made
available for public inspection at the appropriate district
office or local agency.  (Authorized by K.S.A. 2001
Supp. 65-3005; implementing K.S.A. 2001 Supp. 65-3008;
effective November 22, 2002.)  

28-19-351 through 28-19-399.  Reserved.

28-19-400.  General permits; general
requirements.  (a)  A general permit applicable to a
similar category of emissions units or stationary
sources required to obtain a permit by the Kansas air
quality regulations may be adopted by the department
subject to the following conditions:

(1) the department determines there are
a sufficient number of potentially eligible sources to
justify adoption of a general permit;

(2) the general permit requires
compliance with all requirements of the Kansas air
quality statutes, Kansas air quality regulations, and
federal clean air act which are applicable to the category
of sources covered by the general permit; and

(3) the general permit adoption process
complies with all procedures and requirements
applicable to the issuance of the corresponding class of
construction or operating permit.

(b) A general permit shall have the same
term as the corresponding class of construction or
operating permit.

(c) Affected sources under title IV, acid
deposition control, of the federal clean air act, shall not
be eligible to operate under the terms of a general
permit. (Authorized by K.S.A. 1993 Supp. 65-3005;
implementing K.S.A. 1993 Supp. 65-3008; effective Jan.
23, 1995.)

28-19-401.  General permits; adoption by the
secretary.  (a)  Any source that is within the category
of sources to which a general permit would apply may
petition the secretary to adopt a general permit
applicable to that category of sources.

(b) The petition for the adoption of a
general permit shall be made on forms provided or
approved by the department.

(c) Contents of the petition shall include,
but not be limited to:

(1) all information required in the
application for issuance of the class of construction or
operating permit applicable to the category of sources
covered by the proposed general permit;

(2) a description of the category of
emissions units or stationary sources which would
qualify for the general permit; and

(3) an estimate, and the basis for the
estimate, of the number of stationary sources which
would qualify for the general permit.

(d) The applicant shall provide such
other information as is requested by the department.

(e) A general permit may be adopted by
the secretary on the secretary's own motion.

(f) Filing a petition for the adoption of a
general permit shall not be considered the filing of an
application for the corresponding construction or
operating permit in regards to any emissions unit or
stationary source of the applicant.

(g) Before any person may apply to
construct an emissions unit or stationary source
pursuant to the terms of a general construction permit,
the general construction permit shall be submitted to,
and approved by, the USEPA as a modification to the
state implementation plan pursuant to the requirements
of section 110 of the federal clean air act. (Authorized
by K.S.A. 1993 Supp. 65-3005; implementing K.S.A.
1993 Supp. 65-3008; effective Jan. 23, 1995.)

28-19-402.  General permits; availability of
copies; lists of sources to which permits issued.
(a)Any person may obtain a copy of a general permit by
making a request for a copy of the permit from the
department.

(b) Any owner or operator who is
constructing or operating an emissions unit or
stationary source pursuant to the terms of a general
permit shall be specified on a list maintained by the
department stating:

(1) the name of the owner or operator;
(2) the category of emissions unit or

stationary source operating pursuant to the general
permit; and

(3) the permit number assigned by the
department to the stationary source. (Authorized by
K.S.A. 1993 Supp. 65-3005; implementing K.S.A. 1993
Supp. 65-3008; effective Jan. 23, 1995.)
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28-19-403.  General permits; application to
construct or operate pursuant to terms of general
permit.

(a) Any person may apply to the
department requesting authorization to construct or
operate an emissions unit or stationary source pursuant
to the terms of a general permit adopted by the
secretary.

(b) The application shall be on forms
provided or approved by the department.

(c) The application shall include, but not
be limited to:

(1) information necessary to determine
whether the emissions unit or stationary source
qualifies for the general permit;

(2) a statement that the emissions unit or
stationary source shall remain in compliance with all
conditions, limitations and requirements of the general
permit, and all other applicable requirements; and

(3) submission of the applicable
application fee.

(d) The owner or operator of the
emissions unit or stationary source shall provide such
additional information as is requested by the
department.

(e) The application shall be certified by
a responsible official.

(f) The timely and complete submission
of an application to construct or operate under the
terms of a general permit adopted by the secretary shall
be considered equivalent to the timely and complete
filing of an application for the issuance of the
appropriate construction or operating permit.

(g) The owner or operator of an
emissions unit or stationary source which has been
granted approval to construct or operate pursuant to a
general permit shall not be shielded from enforcement
action if it is subsequently determined that the
emissions unit or stationary source did not qualify for
the general permit.

(h) The grant or denial of an application
to construct or operate under the terms of a general
permit shall not be considered final agency action with
regard to the terms of the general permit within the
meaning of K.S.A. 77-601 through 77-627, the act for
judicial review  and  civil  enforcement  of  agency
actions. (Authorized  by  K.S.A.  1993  Supp.  65-3005;
implementing   K.S.A.  1993  Supp.  65-3008;  effective
Jan. 23, 1995.)

28-19-404.  General permits; modification;
revocation.  If a general permit is modified or revoked,
the owner or operator of an emissions unit or stationary
source  which  is  authorized  to  operate  pursuant  to
a general permit shall reapply for the general permit or
submit a complete application for the appropriate permit
within 12 months of the date of modification or
revocation of the general permit unless a different time
frame is specified by the department. (Authorized by
K.S.A. 1993 Supp. 65-3005; implementing K.S.A. 1993
Supp. 65-3008; effective Jan. 23, 1995.)

28-19-405 through 28-19-499.  Reserved.

28-19-500.  Operating permit; applicability.
(a)  A stationary source shall obtain a class I

operating permit in accordance with the provisions of
K.A.R. 28-19-510 if the stationary source is:

(1) a major source, except that a source
is not required to obtain a permit if it would be
classified as a major source solely because it has the
potential-to-emit major amounts of a pollutant listed
pursuant to section 112(r)(3) of the federal clean air act
and is not otherwise required to obtain a permit under
this regulation;

(2) an affected source;
(3) a solid waste incinerator unit required

to obtain a permit pursuant to section 129(e) of the
federal clean air act;

(4) subject to an emission limitation or
standard under section 111 of the federal clean air act,
new source performance standards, except for a
stationary source which is exempt as provided in
paragraph (h) of this regulation;

(5) subject to an emission limitation or
standard under section 112 of the federal clean air act,
hazardous air pollutants, except for a stationary source
which is exempt as provided in paragraph (h) of this
regulation. This provision shall not require a source to
get a class I operating permit solely because it is
subject to regulations or requirements under section
112(r) of the federal clean air act, prevention of
accidental releases; or

(6) not a major source but is within a
source category designated by the secretary as
requiring a class I operating permit.

(b) A stationary source may avoid
obtaining a class I operating permit by electing to
reduce its potential-to-emit through any physical or
operational limitation or use of pollution control
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equipment required by a class II operating permit. The
potential-to-emit shall not be considered to be reduced
until a class II permit has been issued to the source. A
class II operating permit may be obtained in accordance
with K.A.R. 28-19-540 by:

(1) submitting an application for a class
II operating permit that contains operational restrictions
or requirements for air pollution control equipment, or
both;

(2) submitting an application to operate
in accordance with the terms of a class II general
operating permit issued pursuant to K.A.R. 28-19-400;
or

(3) for those source categories identified
in K.A.R. 28-19-561 through K.A.R. 28-19-563,
submit ting an application for a permit-by-rule in
accordance with K.A.R. 28-19-542.

(c) Each commercial or medical wast e
incinerator which is not otherwise required to obtain an
operating permit shall obtain a class III operating permit
in accordance with the provisions of K.A.R. 28-19-575.

(d) Each stationary source which is not
otherwise required to obtain an operating permit but
which is subject to any air quality regulatory emission
limitation or standard shall obtain a class III operating
permit in accordance with the provisions of K.A.R.
28-19-575. However, a stationary source shall not be
required to obtain a class III operating permit pursuant
to the terms of this subsection if the only emission
limitations or standards applicable to the source are one
or more of the following:

(1) K.A.R. 28-19-20 through K.A.R.
28-19-26, processing operation emissions;

(2) K.A.R. 28-19-30 through K.A.R.
28-19-32, indirect heating equipment emissions;

(3) K . A . R .  2 8 - 1 9 - 5 0 ,  o p a c i t y
requirements;

(4) K.A.R. 28-19-69, cutback asphalt;
(5) K.A.R. 28-19-70, leaks from gasoline

delivery vessels and vapor collection systems;
(6) K.A.R. 28-19-72, gasoline dispensing

facilities;
(7) 40 CFR part  60, subpart  AAA,

standards of performance for new residential wood
heaters;

(8) 40 CFR 61.145, national emissions
standard for asbestos, standard for demolition and
renovation; or

(9) K.A.R. 28-19-750, hazardous air
pollutants, if the source is an area source.

(e) Class I, II, and III permits.
(1) For purposes of the Kansas air

quality act, a class I operating permit is a permit to
operate an air contaminant emission stationary source.

(2) For purposes of the Kansas air
quality act, a class II operating permit or a class III
operating permit is an approval, rather than a permit, to
operate an air contaminant emission stationary source.

(f) After the date an application for a
class I, class II or class III operating permit is due, a
person shall not operate an emissions unit or stationary
source for which the operating permit is required
unless:

(1) an appropriate, valid operating permit
has been issued for the air emissions unit or stationary
source; or

(2) a complete application, including any
required fee, for the appropriate operating permit is
pending with the agency.

(g) An application for an operating
permit for an emissions unit or stationary source may
be submitted and processed simultaneously with the
application for a construction permit or construction
approval filed pursuant to K.A.R. 28-19-300 et seq. for
that emissions unit or stationary source.

(h) Unless otherwise required by an
applicable requirement, a stationary source which is not
a major source, but which would be required to obtain
a class I operating permit solely because of the
provisions of paragraph (a)(4) or (a)(5) of this
regulation, or both, is exempt from the requirement to
obtain a class I operating permit until otherwise
required by the department. Nothing in these
regulations shall be interpreted to preclude any such air
emission source from applying for and operating under
the terms of a class I operating permit.

(i) Until such time as a stationary source
is required to apply  for a class I, class II, or class III
operating permit, the stationary source shall be
considered in compliance with this regulation if the
source has a valid construction permit or approval or
valid operating permit issued pursuant to the
requirements of K.A.R. 28-19-300 et seq., or its
predecessor K.A.R. 28-19-14. (Authorized by K.S.A.
1993 Supp. 65-3005; implementing K.S.A. 1993 Supp.
65-3008; effective Jan. 23, 1995.)

28-19-501.  Operating permits; emissions
limitations and pollution control equipment for class I
and class II operating permits; conditions. (a)  The
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owner or operator of an emissions unit or stationary
source may request an operational permit restriction or
a permit condition requiring the use of air pollution
control equipment, or both, which reduce the
potential-to-emit of an emissions unit or stationary
source.

(b) Operational restrictions specified in
an operating permit shall reduce the potential-to-emit of
an emissions unit or stationary source if:

(1) all restrictions imposed in the
operating permit are at least as stringent as any other
applicable limitations or restrictions contained in the
state implementation plan;

(2) the restrictions do not waive, or make
less stringent, any limitations, restrictions or
requirements contained in or issued pursuant to the
state implementation plan or that are otherwise federally
enforceable; and

(3) the restrictions are permanent,
quantifiable  and  otherwise  enforceable  as  a  practical
matter.

(c) The owner or operator of an
emissions unit or stationary source which is subject to
operational restrictions set forth in a class I or class II
operating permit, except as otherwise specifically
required, shall maintain  at the stationary source records
demonstrating that the operational restrictions imposed
have not been exceeded. Records shall be updated
monthly, no later than the last day of the following
calendar month.

(1) If, at the end of any calendar quarter,
the monitored operational parameters demonstrate that
actual operations have exceeded 85% of the operational
restrictions for the past four calendar quarters,
including the most recently completed calendar quarter,
the owner or operator shall report the actual operations
to the department for that period of time. The actual
operations shall be reported in the same units as the
operational restrictions specified in the operating
permit. The report shall be submitted to the department
within 45 days of the last day of the month following
the conclusion of the calendar quarter.

(2) Exceeding operational restrictions.
(A) If, at any time, the actual operations

of the emissions unit or stationary source exceed the
operational restrictions specified in the operating
permit, the owner or operator shall notify the
department in writing, the not ice to be mailed or
delivered the first working day following discovery of
exceeding any operating permit operational restriction.

(B) Within 60 days of discovery of
exceeding the operational restrictions, the owner or
operator of the stationary source shall submit to the
department a compliance plan, signed by a responsible
official, stating those actions being taken by the owner
or operator to assure future compliance with the
operational restrictions or to otherwise bring the
stationary source into compliance with the permit or the
Kansas air quality statutes and regulations.

(C) If appropriate, the owner or operator
shall also file the appropriate application for a permit
modification or a class I operating permit within 180
days of discovery of exceeding any operating permit
operational restriction.

(D) Compliance with the requirements of
subsection (c)(2) of this regulation does not shield the
owner or operator from enforcement action for
exceeding any operating permit operational restriction
or for other violations of the Kansas air quality act or
regulations.

(d) Except as otherwise authorized by the
Kansas air quality regulations or the operating permit
issued to the source, air pollution control equipment
identified in an operating permit shall reduce the
potential-to-emit of an emissions unit or stationary
source, either alone or in conjunction with an
operational restriction, if the owner or operator of the
emission unit or stationary source:

(1) continuously operates the air
pollution control equipment while operating the
associated emissions unit or units;

(2) develops, implements and maintains
on-site a written maintenance plan to assure proper
operation of the air pollution control equipment; and

(3) maintains a log showing the date of
all routine or other maintenance, malfunction or repair
of the air pollution control equipment, the nature of the
action taken on such date, and any corrective action or
preventative measures taken.

(e) Except in the case of a permit-by-rule
issued pursuant to K.A.R. 28-9-542, when calculating
the potential-to-emit, reductions in emissions due to
operational restrictions or to air pollution control
equipment shall reduce the potential-to-emit only if:

(1) the provisions of K.A.R. 28-19-204
have been satisfied;

(2) notice soliciting comments on the
proposed restrictions is:

(A) given to the USEPA;
(B) placed in the Kansas Register; and
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(C) except in the case of a general permit,
placed in a newspaper of general circulation in the area
in which the emissions unit or stationary source is, or
will be, located, at least 30 days prior to issuance of the
operating permit; and

(3) the USEPA is provided, in a timely
manner, with a copy of the proposed and final class II
operating permit. (Authorized by K.S.A. 1993 Supp.
65-3005; implementing K.S.A. 1993 Supp. 65-3008;
effective Jan. 23 1995.)

28-19-502.  Operating permits; identical
procedural requirements.  (a)  Upon the written request
of the applicant and as approved by the department,
procedural requiremnts for the issuance of an initial
operating permit or modification of an operating permit
which are identical to procedural requirements for the
issuance of the construction permit for the new
stationary source or the relevant modification, may be
considered satisfied if accomplished during the
construction permit issuance process.

(b) This regulation shall not be
interpreted to relieve  an  applicant from the requirement
to timely file a complete application, appropriate
application fee or any other information required by the
department, when applying for an operating permit or
modification to  an  operating  permit.  (Authorized  by
K.S.A.  1993 Supp. 65-3005; implementing K.S.A. 1993
Supp. 65-3008; effective Jan. 23, 1995.)

28-19-503 through 28-19-509.  Reserved.

28-19-510.  Class I operating permits;
application timetable.  A complete application,
including any applicable application fee, shall be
submitted to the department by the owner or operator
of any stationary source specified in subsection (a) of
K.A.R. 28-19-500, within the following time schedules:

(a) on or before the date specified by the
department as published in the Kansas Register for any
source which is existing on such date except as
specified at subsection (b) of this regulation;

(b) for initial phase II acid rain permits as
addressed in title IV, acid deposition control, of the
federal clean air act, by January 1, 1996 for sulfur
dioxide, and by January 1, 1998 for nitrogen oxides;

(c) on or before the date specified at
K.A.R. 28-19-541(a) when applicable to any stationary
source operating under a class II operating permit;

(d) within one year of the initial startup

of any modification to an existing source that is not
required to operate under a class I or class II operating
permit if the modification increases the potential-to-emit
of the stationary source above any major source
threshold or if the modification would otherwise require
the source to obtain a class I operating permit;

(e) within one year of the initial startup
of any other stationary source which is required to
obtain class I operating permit;

(f) within one year after commencing
operation for any stationary source required to meet the
requirements of section 112(g) of the federal clean air
act or for any stationary source required to have a
construction permit pursuant to a requirement of the
state implementation plan submitted to fulfill the
requirements of part  C or part D of title I of the federal
clean air act. If an existing class I operating permit
prohibits such const ruction or change in operation, a
permit revision to the class I operating permit shall be
issued before commencing such operation. (Authorized
by K.S.A. 1993 Supp. 65-3005; implementing K.S.A.
1993 Supp. 65-3008; effective Jan. 23, 1995.)

28-19-511.  Class I operating permits;
application contents.  (a)  Applications for class I
operating permits and renewals of class I operating
permits shall be submitted in writing on forms provided
or approved by the department.

(1) The original and two copies of the
application, including all supporting documentation,
shall be submitted to the department.

(2) An additional copy shall be
submitted for each affected state.

(b) Except as provided in paragraph (h)
of this regulation, an application for a class I operating
permit shall include, but is not limited to, the following
information:

(1) identifying information, including:
(A) company name and address or plant

name and address if different from the company name;
(B) the owner's name and agent;
(C) the name and address of the

responsible official; and
(D) the telephone number and names of

plant site manager or contact person;
(2) a description of the stationary

source's processes and products, by standard industrial
classification code, including any associated with each
alternate scenario identified by the applicant;

(3) all emissions, including fugitive
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emissions, of pollutants for which the source is major
and all emissions, including fugitive emissions, of
regulated pollutants.

(A) A permit application shall describe all
emissions of regulated pollutants emitted from any
emissions unit, except for insignificant activities. A list
of which shall be maintained by the department, or
insignificant emission levels.

(B) For insignificant activities which are
exempt because of size or production rate, a list of such
insignificant activities shall be included in the
application.

(C) Information regarding an insignificant
activity or emission shall not be omitted if the
information is necessary to determine whether an
applicable requirement applies or should be imposed.

(D) Additional information related to the
emissions of air pollutants sufficient to verify which
requirements are applicable to the source may be
required by the department.

(E) For purposes of this subsection,
insignificant emission levels include those from
emissions units which do not have a potential-to-emit
in excess of the following and for which no applicable
requirement exits:

(i) the de minimis level for any
hazardous air pollutant;

(ii) one hundred tons per year of carbon
monoxide;

(iii) forty tons per year of nitrogen oxides;
(iv) forty tons per year of sulfur dioxide;
(v) twenty-five tons per year of

particulate matter emissions;
(vi) fifteen  tons  per  year of PM10

emissions;
(vii) forty tons per year of volatile organic

compounds; or
(viii) 0.6 tons per year of lead;
(4) identification and description of all

points of emissions described in paragraph (b)(3) of
this regulation in sufficient detail to establish the
applicability of requirements of the Kansas air quality
act;

(5) emissions rates stated in tons per
year and in such terms as are necessary to establish
compliance consistent with any applicable standard
reference test methods;

(6) the following information to the
extent it is needed to determine or regulate emissions:

(A) fuels;

(B) fuel use;
(C) raw materials;
(D) production rates; and
(E) operating schedules;
(7) identification and description of air

pollution control equipment and compliance monitoring
devices or activities;

(8) limitations on source operations
affecting emissions or any work practice standards
where applicable, for all regulated pollutants at the
emissions unit or stationary source;

(9) any other information required by any
applicable requirement, including information related to
stack height limitations developed pursuant to K.A.R.
28-19-18 through 28-19-18f;

(10) calculations on which the information
in paragraphs (b)(3) through (b)(9) of this regulation is
based;

(11) the citation and a description of all
applicable requirements and a description of or
reference to any applicable test method for determining
compliance with each applicable requirement;

(12) other specific information that may be
necessary to implement and enforce other applicable
requirements or to determine the applicability of such
requirements;

(13) an explanation of any proposed
exemptions from otherwise applicable requirements;

(14) additional information as determined
to be necessary by the department to define alternative
operating scenarios identified by the applicant or to
define other permit terms and conditions;

(15) a statement of whether the stationary
source is obligated to register and submit a risk
management plan pursuant to section 112(r)  of  the
federal  clean  air  act  and,  if  so,  whether  the required
subtotal has been prepared and submitted to the
appropriate authorities;

(16) a compliance plan for all emissions
units or stationary sources. These compliance plan
content requirements shall also be applicable to
affected sources under title IV, acid deposition control,
of the federal clean air act unless specifically
superseded by statute or regulation. A compliance plan
shall contain all of the following:

(A) a description of the compliance status
of the emissions unit or stationary source with respect
to all applicable requirements;

(B) a description as follows:
(i) for applicable requirements with
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which the emissions unit or stationary source is in
compliance, a statement that the emissions unit or
stationary source will continue to comply with such
requirements;

(ii) for applicable requirements that will
become effective during the permit term, a statement
that the emissions unit or stationary source will meet
such requirements on a timely basis;

(iii) for requirements for which the
emissions unit or stationary source is not in compliance
at the time of permit issuance, a narrative description of
how the emissions unit or stationary source will
achieve compliance with such requirements;

(iv) for any source that fails to verify in
its application pursuant to K.A.R. 28-19-511(b)(15) that
it has submitted a risk management plan in accordance
with section 112(r) of the federal clean air act, a
statement that the source will submit the required plan
by a date specified in the permit;

(C) a compliance schedule as follows:
(i) for applicable requirements with

which the emissions unit or stationary source is in
compliance, a statement that the emissions unit or
stationary source will continue to comply with such
requirements;

(ii) for applicable requirements that will
become effective during the permit term, a statement
that the emissions unit or stationary source will meet
such requirements on a timely basis. A statement that
the emissions unit or stationary source will comply in a
timely manner with any applicable requirements that
become effective during the permit term shall satisfy
this provision, unless a more detailed schedule is
expressly required by the applicable requirement;

(iii) a schedule of compliance or
emissions units or stationary sources that are not in
compliance with all applicable requirements at the time
of permit issuance. The schedule shall include a
schedule of remedial measures, including an
enforceable sequence of actions with milestones,
leading to compliance with any applicable requirements
or which the emissions unit or stationary source will be
in noncompliance at the time of permit issuance. This
compliance schedule shall resemble and be at least as
stringent as that contained in any judicial consent
decree or administrative order to which the emissions
unit or st ationary source is subject. Any such schedule
of compliance shall be supplemental to, and shall not
sanction noncompliance with, the applicable
requirements on which it is based;

(D) a schedule for submission of certified
progress reports no less frequently than every 6
months for emissions units or stationary sources
required to have a schedule of compliance to remedy a
violation; and

(E) a statement that failure to comply
with any term of a compliance plan or compliance
schedule shall be considered a violation of this
regulation; and

(17) requirements  for compliance
certification, including the following:

(A) a certification of compliance with all
applicable requirements by a responsible official
consistent with paragraph (e) of this regulation and
K.S.A. 65-3008(b) and amendments thereto:

(B) a statement of methods used for
determining compliance, including a description of
monitoring, record keeping, and reporting requirements
and test methods;

(C) a schedule for submission of
compliance certifications during the permit term, to be
submitted no less frequently than annually, or more
frequently is specified by the underlying applicable
requirement or the department;

(D) a statement indicating the compliance
status of the emission unit or stationary source with
any applicable enhanced monitoring requirements and
applicable compliance certification requirements; and

(E) a statement indicating that the
stationary source is properly implementing any required
risk management plan in accordance with section 112(r)
of the federal clean air act.

(c) The owner or operator of the
stationary source shall provide additional information
requested by the department.

(d) The owner or operator of the
stationary source may apply  for restrictions of
operating hours or restrictions on the type or amount of
material combusted, stored or processed. The
restrictions may be incorporated into the class I
opera t ing  permi t .  The  ca lcu la t ion  of  the
potential-to-emit of the stationary source shall take into
consideration such operational restrictions if the
procedures set out at K.A.R. 28-19-501 were followed
during the issuance of the construction or class I
operating permit.

(e) Any application form, report, or
compliance certification submitted pursuant to these
regulations shall contain certification by a responsible
official of truth, accuracy, and completeness. This
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certification and any other certification required under
the Kansas air quality act, and regulations promulgated
thereunder, shall state that, based on information and
belief formed after reasonable inquiry, the statements
and information in the document are true, accurate, and
complete.

(f) Any person who fails to submit any
relevant facts or who has submitted incorrect
information in a permit application shall, upon
becoming aware of such failure or incorrect submittal,
promptly  submit such supplementary facts or corrected
information. In addition, an applicant shall provide
additional information as necessary to address any
requirements that become applicable to the stationary
source after the date a complete application was filed
but prior to the solicitation of public comments
regarding the proposed permit.

(g) Failure to comply with any term of a
compliance plan or compliance schedule shall be
considered a violation of this regulation. (Authorized
by K.S.A. 1993 Supp. 65-3005; implementing K.S.A.
1993 Supp. 65-3008; effective Jan. 23, 1995.)

(h) For any non-major or area source
required to obtain a class I operating permit, an
application shall address only the applicable
requirements applicable to emission units that cause the
source to require a class I operating permit.  These non-
major or area sources shall be subject to an application
fee of $50.00 in lieu of the requirements of K.A.R. 28-19-
516.  (Authorized by K.S.A. 1994 Supp. 65-3005;
implementing K.S.A. 1994 Supp. 65-3008; effective Jan.
23, 1995; amended Dec. 8, 1995.)

28-19-512.  Class I operating permits; permit
content.  (a)  The owner or operator of a stationary
source which is authorized to operate pursuant to a
class I operating permit shall assure that the stationary
source operates in compliance with the terms and
conditions of the class I operating permit, which shall
include, but are not limited to:

(1) emission limitations and standards,
including those operational requirements and
limitations that assure compliance with all applicable
requirements at the time of permit issuance;

(2) all  applicable requirements for all
relevant emissions units for a major source;

(3) all applicable requirements applicable
to emissions units that cause a non-major source to
require a class I operating permit;

(4) a description of fugitive emissions in

the same manner as stack emissions, regardless of
whether the source is a federally designated fugitive
emissions source;

(5) specification and reference to the
origin of and authority for each term or condition,
identifying any difference in form as compared to the
applicable requirement upon which the term or
condition is based;

(6) where an applicable requirement of
any other title of the federal clean air act is more
stringent than an applicable requirement of regulations
promulgated under title IV, acid deposition control, of
the federal air act, both provisions;

(7) where a permit contains an emission
limitation which is authorized by the state
implementation plan and is an alternative to an emission
limitation contained in the state implementation plan,
provisions to ensure that any resulting emissions
limitation has been demonstrated to be quantifiable,
enforceable, and based on replicable procedures;

(8) specification of a fixed term of the
class I operating permit determined pursuant to K.A.R.
28-19-514;

(9) emissions monitoring and related
record keeping and reporting requirements, including;

(A) all emissions monitoring and analysis
procedures or test methods required under the
applicable requirements, including any procedures and
methods adopted to comply with the requirements of
section 504(b), permit requirements and conditions, or
section 114(a)(3), enhanced monitoring and compliance
certifications, of the federal clean air act;

(B) periodic monitoring sufficient to yield
reliable data from the relevant time period that are
representative of the source's compliance with the
permit, as reported pursuant to paragraph (a)(8) of this
regulation where the applicable requirement does not
require periodic testing or instrumental or
non-instrumental monitoring, which may consist of
record keeping designed to serve as monitoring. The
monitoring requirements shall assure use of terms, test
methods, units, averaging periods, and other statistical
convent ions  consis tent  wi th  the  appl icable
requirement; and

(C) a s  n e c e s s a r y ,  r e q u i r e m e n t s
concerning the use, maintenance, and, where
appropriate, installation of monitoring equipment or
methods;

(10) a p p l i c a b l e  r e c o r d  k e e p i n g
requirements and required monitoring information,
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including:
(A) the date, place as defined in the

permit, and time of sampling or measurements of
required monitoring information;

(B) the date or dates analyses were
performed;

(C) the  company  or  entity that
performed the analyses;

(D) the analyt ical techniques or methods
used;

(E) the results of such analyses;
(F) the operating conditions as existing

at the time of sampling or measurement; and
(G) the retention of records of all required

monitoring data and support  information for a period of
at least 5 years from the date of the monitoring sample,
measurement, report, or application. Support
information shall include all calibration and
maintenance records and all original strip-chart
recordings for continuous monitoring instrumentation,
and copies of all reports required by the permit;

(11) applicable reporting requirements,
including:

(A) submittal of reports of any required
monitoring at least every 6 months. All instances of
deviations from permit requirements shall be clearly
identified in such reports. All required reports shall be
certified by a responsible official consistent with K.A.R.
28-19-511(e); and

(B) as specified in the permit, prompt
reporting of deviations from permit requirements,
including those attributable to upset  conditions as
defined in the permit, the probable cause of such
deviations, and any corrective actions or preventive
measures taken;

(12) conditions prohibiting emissions
exceeding any allowances that the emissions unit or
stationary source lawfully holds under title IV, acid
deposition control, of the federal clean air act or the
regulations promulgated thereunder.

(A) A permit revision shall not be
required for increases in emissions that are authorized
by allowances acquired pursuant to title IV, acid
deposition control, of the federal clean air act, provided
that such increases do not require a permit revision
under any other applicable requirement.

(B) A limit shall not be placed on the
number of allowances held by the emissions unit or
stationary source. The emissions unit or stationary
source shall not, however, use allowances as a defense

to noncompliance with any other applicable
requirement.

(C) Any allowance shall be accounted for
according to the procedures established in regulations
p romulgated under title IV, acid deposition control, of
the federal clean air act;

(13) a severability clause to ensure the
continued validity of the various permit requirements in
the event of a challenge to any portion of the permit;

(14) provisions stating that:
(A) the permittee must comply with all

conditions of the permit. Any permit noncompliance
shall constitute a violation of the Kansas air quality act
and shall be grounds for enforcement action, for permit
revocation or amendment, or for denial of a permit
renewal application;

(B) it shall not be a defense for a
permittee in an enforcement action that it would have
been necessary to halt or reduce the permitted activity
in order to maintain compliance with the conditions of
the permit;

(C) the permit may be modified, revoked,
reopened and reissued, or terminated for cause. An
action for a permit modification or amendment, or of a
notification of planned changes or anticipated
noncompliance shall not stay any permit condition;

(D) the permit shall not convey any
property rights of any sort, or any exclusive privilege;
and

(E) the permittee shall furnish to the
department, within a reasonable time, any information
that the department may request in writing to determine
whether cause exists for amending or revoking the
permit or to determine compliance with the permit. Upon
request, the permittee shall also furnish to the
department copies of records required to be kept by the
permit;

(15) a provision to ensure that the owner
or operator of a permitted emissions unit or stationary
source pays fees to the permitting authority consistent
with the fee schedule set out in these regulations;

(16) a provision stating that no permit
revision shall be required under any approved
economic incentives, pollution prevention incentives,
marketable permits, emissions trading and other similar
programs or processes for changes that are provided
for in the permit;

(17) terms and conditions for reasonably
anticipated operating scenarios identified by the owner
or operator of the emissions unit or stationary source in
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its application as approved by the department. The
terms and conditions:

(A) s h a l l  r e q u i r e  t h e  s o u r c e ,
contemporaneously with making a change from one
operating scenario to another, to record in a log at the
permitted facility a record of the scenario under which
it is operating;

(B) may extend the permit shield
described in paragraph (b) of this regulation to all terms
and conditions under each such operating scenario;
and

(C) shall ensure that the terms and
conditions of each such alternative scenario meet all
applicable requirements and the requirements of this
part;

(18) terms and conditions, if the permit
applicant requests them, for the trading of emissions
increases and decreases in the permitted facility, to the
extent that the applicable requirements provide for such
trading without a case-by-case approval of each
emissions trade.  The source shall provide the
department and the USEPA with written notice at least
seven days in advance of any proposed change within
the source stating when the change will occur, the
changes in emissions that will result, and how the
emissions decreases or increases will comply with the
terms and conditions of the permit.  The terms and
conditions:

(A) shall include all terms required under
subsection (a) of this regulation to determine
compliance;

(B) may extend the permit shield
described in paragraph (b) of this regulation to all terms
and conditions that allow such increases and decreases
in emissions; and

(C) shall meet all applicable requirements
and requirements of the Kansas air regulations;

(19) provisions that designate as not
being federally enforceable under the federal clean air
act any terms and conditions included in the permit that
are not required under the federal clean air act or under
any of its applicable requirements;

(20) a statement of all federally
enforceable permit restrictions;

(21) consistent with other relevant
subsections of this regulation, certification, testing,
monitoring, reporting, and record keeping requirements
sufficient to assure compliance with the terms and
conditions of the permit. Any document, including
reports, required by the permit shall contain a

certification by a responsible official that meets the
requirements of K.A.R. 28-19-511(e);

(22) inspection and entry requirements
that require that, upon presentation of credentials and
other documents as may be required by law, the
permittee shall allow the department or an authorized
representative to:

(A) enter upon the permittee's premises
where the emissions unit or stationary source is located
or emissions-related activity is conducted, or where
records shall be kept under the conditions of the
permit;

(B) have access to and copy, at
reasonable times, any records that shall be kept under
the conditions of the permit;

(C) inspect at reasonable times any
facilities, equipment including monitoring and air
pollution control equipment, practices, or operations
regulated or required under the permit; and

(D) as authorized by the Kansas air
quality act,  sample  or  monitor  at reasonable times
substances of parameters for the purpose of assuring
compliance with the permit or applicable requirements;

(23) a schedule of compliance consistent
with the requirements of K.A.R. 28-19-511(b)(16)(C);

(24) progress reports consistent with any
applicable  schedule of compliance established
pursuant to K.A.R. 28-19-511(b)(16)(D) to be submitted
at least semiannually, or at a more frequent period if
specified in the applicable requirement or by the
permitting authority. The progress reports shall
contain the following:

(A) dates for achieving the activities,
milestones, or compliance required in the schedule of
compliance, and dates when such activities, milestones
or compliance were achieved; and

(B) an explanation of why any dates in
the schedule of compliance were not or will not be met,
and any preventive or corrective measures adopted;

(25) requirements for compliance
certification with the terms and conditions contained in
the permit, including:

(A) emission limitations, standards or
work practices,  and risk management plan
implementation; and

(B) a means of monitoring the compliance
of the emissions unit or stationary source with its
emissions limitations, standards, and work practices in
accordance with the relevant provisions of this
regulation;
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(26) requirements to submit compliance
certifications annually or more frequently as specified
in the applicable requirement or by the department,
which shall include the following: 

(A) the identification of each term or
condition of the permit that is the basis of the
certification;

(B) the compliance status;
(C) whether compliance was continuous

or intermittent;
(D) the method or methods used for

determining the compliance status of the emissions unit
or stationary source, currently and over the reporting
period, consistent with relevant provisions of this
regulation; and

(E) other facts as the department may
require to determine the compliance status of the
source;

(27) a requirement that all compliance
certifications be submitted to the USEPA as well as to
the department;

(28) a requirement for additional
monitoring as may be required by the federal clean air
act; and

(29) other provisions as the department
deems necessary to accomplish the purposes of the
Kansas air quality act.

(b) Permit shield.
(1) Except as otherwise provided in the

air quality regulations, the department may expressly
include in a class I operating permit a permit shield
stat ing that compliance with the conditions of the
permit shall be deemed compliance with any applicable
requirements as of the date of permit issuance, provided
that:

(A) the applicable requirements are
included and are specifically identified in the permit; or

(B) the department, in acting on the
permit application or revision, determines in writing that
other requirements specifically identified are not
applicable to the emissions unit or stationary source,
and the permit includes the determination or a concise
summary thereof.

(2) A permit that does not expressly state
that a permit shield exists shall be presumed not to
provide a shield.

(3) Nothing in this regulation or in any
permit shall alter or affect the following:

(A) the provisions of section 303,
emergency orders, of the federal clean air act, including

the authorit y of the administrator of the USEPA under
that section or the air pollution emergency provisions
of the Kansas air quality regulations, K.A.R. 28-19-55
through 28-19-58;

(B) the liability of an owner or operator of
an emissions unit or stationary source for any violation
of applicable requirements prior to or at the time of
permit issuance;

(C) the applicable requirements of title IV,
acid deposition control, of the federal clean air act,
consistent with section 408(a) of the federal clean air
act; or

(D) the ability of the USEPA to obtain
information from a source pursuant to section 114,
inspections, monitoring and entry, of the federal clean
air act.

(c) Portable sources. A permit for a
portable emissions unit or stationary source may
authorize similar operations by the same source owner
or operator at multiple temporary locations. The
operation shall be temporary and involve at least one
change of location during the term of the permit. An
affected source shall not be permitted as a portable
source. Permits for portable sources shall include the
following:

(1) condi t ions  that  wi l l  assure
compliance with all applicable requirements at all
authorized locations:

(2) requirements that the owner or
operator notify the permitting authorit y at least 10 days
in advance of each change in location; and

(3) conditions that assure compliance
with all other provisions of the Kansas air quality
regulations.

(d) Emergencies.
(1) An "emergency" means any situation

arising from sudden and reasonably unforeseeable
events beyond the control of the source, including acts
of God, which situation requires immediate corrective
action to restore normal operation, and that causes the
source to exceed a technology-based emission
limitation under the permit, due to unavoidable
increases in emissions attributable to the emergency.
An emergency shall not include noncompliance to the
extent caused by improperly designed equipment, lack
of preventative maintenance, careless or improper
operation, or operator error.

(2) An emergency shall constitute an
affirmative defense to an action brought for
noncompliance with such technology-based emission
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limitations if the conditions of paragraph (d)(3) of this
regulation are met.

(3) The affirmative defense of emergency
shall be demonstrated through properly signed,
contemporaneous operating logs, or other relevant
evidence that:

(A) an emergency occurred and that the
permittee can identify the cause or causes of the
emergency;

(B) the permitted facility was at the time
being properly operated;

(C) during the period of the emergency
the permittee took all reasonable steps to minimize
levels of emissions that exceeded the emission
standards or other requirements in the permit; and

(D) the permittee submitted notice of the
emergency  to  the  department within two working
days of the time when emission limitations were
exceeded due to the emergency. This notice shall fulfill
the requirement of paragraph (a)(11)(B) of this
regulation. This notice must contain a description of
the emergency,  any  steps  taken to mitigate emissions,
and corrective  actions  taken.

(4) In any enforcement proceeding, the
permittee seeking to establish the occurrence of an
emergency shall have the burden of proof.

(5) This provision shall be in addition to
any emergency or upset  provision contained in any
applicable requirement. Whenever the provisions of
this regulation regarding emergencies conflict with the
p rovisions of K.A.R. 28-19-11, the provisions of this
regulation shall control. (Authorized by K.S.A. 1994
Supp. 65-3005; implementing K.S.A. 1994 Supp. 65-3008;
effective Jan. 23, 1995; amended Dec. 8, 1995.)

28-19-513.  Class I operating permits; permit
amendment, modification or reopening and changes not
requiring a permit action. (a)  The provisions of this
subsection shall apply to administrative permit
amendments.

(1) A n  " a d m i n i s t r a t i v e  p e r m i t
amendment" is a permit revision that:

(A) corrects typographical errors;
(B) identifies a change in the name,

address, or phone number of any person identified in
the permit, or provides a similar minor administrative
change at the source;

(C) requires more frequent monitoring or
reporting by the permittee;

(D) allows for a change in ownership or

operational control of a source where the department
determines that no other change in the permit is
necessary, provided that a written agreement
containing a specific date for transfer of permit
responsibility, coverage, and liability between the
current and new permittee has been submitted to the
department; or

(E) incorporates into the class I operating
permit the requirements from a preconstruction review
p ermit authorized under K.A.R. 28-19-300 et seq.,
construction permits and approvals, provided that the
preconstruction review procedural requirements are
substantially equivalent to the requirements applicable
to a permit modification, and compliance requirements
substantially equivalent to those contained in K.A.R.
28-19-512.

(2) Administrative permit amendments
for purposes of the acid rain portion of the permit shall
be governed by regulations promulgated under title IV,
acid deposition control, of the federal clean air act.

(3) Any other revision to a permit shall
be considered a permit modification or reopening.

(4) An administ rative permit amendment
may be made by the department without providing
notice to the public or affected states provided that it
designates any such permit amendment as having been
made pursuant to this subsection (a).

(5) The emissions unit or stationary
source may implement the changes addressed in the
request for an administrative amendment immediately
upon submittal of the request.

(6) The department may, upon taking
final action granting a request for an administrative
permit amendment, allow coverage by the permit shield
in K.A.R. 28-19-513(b) for administrative permit
amendments made pursuant to paragraph (a)(1)(E) of
this regulation which meet the relevant requirements
pertaining to permit requirements, permit amendment,
modification, reopening or change, or review by the
USEPA and affected states for significant permit
modifications.

(b)(1) Any revision to a permit that is not
accomplished as an administrative permit amendment or
reopening shall be considered a permit modification.

(A) A permit modification may be either
minor or significant.

(B) A permit modification for purposes of
the acid rain portion of the permit shall be governed by
regulations promulgated under title IV, acid deposition
control, of the federal clean air act.
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(2) A permit modification may be issued
only if all of the following conditions have been met:

(A) Except for modifications qualifying
for minor permit modification procedures, compliance
with the requirements for public participation pursuant
to K.A.R. 28-19-515(a);

(B) compliance wit h the requirements for
affected state participation pursuant to K.A.R.
28-19-515(b);

(C) the permit, as modified, provides for
compliance with all applicable requirements and the
requirements of the Kansas air quality regulations; and

(D) compliance with the requirements for
USEPA participation pursuant to K.A.R. 28-19-515(c)
and K.S.A. 1993 Supp. 65-3008(7)(g).

(c) The provisions of this subsection
shall apply to minor permit modifications.

(1) Minor permit modification procedures
shall only be used for those permit modifications that:

(A) do not violate any applicable
requirement;

(B) do not involve significant changes to
existing monitoring, reporting, or recordkeeping
requirements in the permit;

(C) do not require or change a
case-by-case determination of an emission limitation or
other standard, a source-specific determination for
temporary sources of ambient impacts, or a visibility or
increment analysis;

(D) do not seek to establish or change a
permit term or condition for which there is no
corresponding underlying applicable requirement and
that the source has assumed to avoid an applicable
requirement to which the source would otherwise be
subject. The terms and conditions shall include:

(i) a federally enforceable emissions cap
assumed  to  avoid classification as a modification
under any provision of title I, air pollution prevention
and control, of the federal clean air act; and

(ii) an  alternative  emissions  limit  approved
pursuant  to  regulations  promulgated  under  section
112(i)(5),  early  reductions,  of the federal clean air act;

(E) are not modifications under any provision
of title I, air pollution prevention and control, of the
federal clean air act; and

(F) are not required to be processed as a
significant modification.

(2) Minor permit modification procedures may
also be used for permit modifications involving the use
of economic incentives, marketable permits, pollution

prevention incentives, emissions trading, and other
s imilar approaches, to the extent that such minor permit
modification procedures are explicitly provided for in
the state implementation plan.

(3) An application requesting the use of
minor permit modification procedures shall meet the
requirements of K.A.R. 28-19-511 and shall include the
following:

(A) a description of the change, the emissions
resulting from the change, and any new applicable
requirements that will apply if the change occurs;

(B) the suggested draft permit for the
emissions unit or stationary source;

(C) certification by a responsible official,
consistent with K.A.R. 28-19-511(d), that the proposed
modification meets the criteria for use of minor permit
modification procedures and a request that such
procedures be used; and

(D) completed forms for the department to use
to notify the administrator of the USEPA and any
affected states.

(4) The emissions unit or stationary source
may make the change proposed in its minor permit
modification application immediately after it files such
application with the department. After the emissions
unit or stationary source makes that change, and until
the department takes any action in regard to the minor
permit  modification  application,  the  emissions unit or
stationary source shall comply with both the applicable
requirements governing the change and the proposed
permit terms and conditions. During this time period,
the emissions unit or stationary source shall not be
required to comply with the existing permit terms and
conditions it seeks to modify. However, if the emissions
unit or stationary source fails to comply with its
proposed permit terms and conditions during this time
period, the existing permit terms and conditions it seeks
to modify may be enforced against it. This subsection
shall  also apply to modifications eligible for group
processing.

(5) The permit shield provisions of K.A.R.
28-19-512(b) shall not extend to minor permit
modifications.

(6) The procedure outlined in paragraph (c)(3)
of this regulation may be modified by the department to
process groups of an emission unit's or stationary
source's applications for certain modifications eligible
for minor permit modification processing. Group
processing of modifications shall only be used for
those permit modifications that meet the criteria for
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minor permit modification procedures and that are
collectively below whichever of the following amounts
is the least:

(A) 10 percent of the emissions allowed by the
permit for the emissions unit for which the change is
requested;

(B) 20 percent of the applicable definition of
major source in 40 CFR §70.2, as in effect July 1, 1993;
or

(C) 5 tons per year.
(7) Each application requesting the use of

group processing procedures shall meet the
requirements of K.A.R. 28-19-511(b) and shall include
the following:

(A) a description of the change, the emissions
resulting from the change, and any new applicable
requirements that will apply if the change occurs;

(B) the suggested draft permit of the emission
unit or stationary source;

(C) certification by a responsible official,
consistent with K.A.R. 28-19-511(e), that the proposed
modification meets the criteria for use of group
processing procedures and a request that such
procedures be used;

(D) a list of any other pending applications of
that emission unit or stationary source that are awaiting
group processing and a determination of whether the
requested modification, aggregated with these other
applications, equals or exceeds the threshold;

(E) certification, consistent with the
requirement of K.A.R. 28-19-511(e), that the source has
notified the USEPA of the proposed modification. The
notification shall only be required to contain a brief
description of the requested modification; and

(F) completed forms for the department to use
to notify the administrator of the USEPA and affected
states.

(8) The permit shield shall not apply  to
modifications eligible for group processing.

(9) An application for a minor permit
modification shall be acted upon within 90 days of
receipt by the department. An application for group
processing of minor permit modifications shall be acted
upon within 180 days of receipt by the department.

(d) The provisions of this subsection shall
apply to significant permit modifications.

(1) Significant permit modification procedures
shall be used for each application requesting any permit
modification that does not qualify as a minor permit
modification, an administrative amendment or a

reopening.
(2) Significant permit modifications shall

include, but shall not be limited to, every significant
change in existing monitoring permit terms or
conditions and every relaxation of reporting or record
keeping permit terms or conditions. Nothing herein
shall be construed to preclude the permittee from
making changes consistent with this article that would
render existing permit compliance terms and conditions
irrelevant.

(3) Each significant permit modification
application shall be subject to the provisions of K.A.R.
28-19-511.

(4) Each significant permit modification shall
meet all requirements of the Kansas air quality
regulations, including those for applications, public
participation, review by affected states, and review by
EPA, as they apply  to class I operating permit issuance
and permit renewal.

(e) The provisions of this subsection shall
apply to reopening of a permit.

(1) Each issued permit shall be subject to
provisions specifying the conditions under which the
permit will be reopened prior to the expiration of the
permit. A permit shall be reopened and revised under
any of the following circumstances:

(A) additional applicable requirements under
t he federal clean air act become applicable to an
emissions unit or stationary source with a remaining
permit term of 3 or more years. A reopening shall not be
required if the effective date of the requirement is later
than the date on which the permit is due to expire,
unless the original permit or any of its terms and
conditions has been extended;

(B) additional requirement s, including excess
emissions requirements, become applicable to an
affected source under title IV, acid deposition control,
of the federal clean air act. Upon approval by the
administrator of the USEPA, excess emissions offset
plans shall be deemed to be incorporated into the
permit;

(C) it is determined by the department that the
p ermit contains a material mistake or that inaccura te
statements were made in establishing the emissions
standards or other terms or conditions of the permit;

(D) it is determined by the department that it
is necessary to revise or revoke a permit in order to
assure compliance with the applicable requirements.

(2) Proceedings to reopen and issue a permit
shall follow the same procedures as apply to initial
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permit issuance and shall affect only those parts of the
permit for which cause to reopen exists.

(3) Reopenings under this subsection (e)
shall not be initiated before a notice of intent to reopen
is provided to the owner or operator of the emissions
unit or stationary source by the department at least 30
days in advance of the date that the permit is to be
reopened, except that the department may provide a
shorter time period in the case of an emergency.

(f)(1) A source which is operating pursuant to
a class I operating permit may, without making
application for a permit amendment or modification,
make changes within the facility that:

(A) are not modifications under any provision
of title I, air pollution prevention and control, of the
federal clean air act;

(B) do not cause emissions in excess of any
emissions limit stated in the class I operating permit;
and

(C) do not alter conditions of the permit that
address requirement for:

(i) monitoring (including test methods);
(ii) record-keeping;
(iii) reporting; or
(iv) compliance certification requirements.
(2) Prior to making a change pursuant to the

preceding paragraph, the facility shall provide the
department and the USEPA written notification at least
seven days in advance of implementing the proposed
change.

(A) The stationary source, the department and
the USEPA shall attach the notice to their copy of the
relevant permit.

(B) For each such change, the written
notification required above shall include:

(i) a brief description of the change within
the permitted facility;

(ii) the date on which the change will occur;
(iii) any change in emissions;
(iv) and any permit term or condition that is no

longer applicable as a result of the change.
(3) The permit shield provisions of K.A.R.

28-19-512(b) shall not apply  to any change made under
the provisions of subsection (f) of this regulation.

(g)(1) A stationary source which is operating
pursuant to a class I operating permit may, without a
permit modification, make changes to the stationary
source if the changes are either:

(A) not subject to any requirement under any
provision of title IV of the federal clean air act, acid

deposition control; or
(B) not modifications under any provision of

title I of the federal clean air act, air pollution prevention
and control.

(2) Each change made at the stationary
source without a permit modification pursuant to this
subsection shall be subject to the following provisions.

(A) The change shall meet all applicable
requirements and shall not violate any existing permit
term or condition.

(B) The owner or operator shall provide
contemporaneous written notice to the department and
the USEPA of the change, except for changes that
qualify as insignificant under the provisions or K.A.R.
28-19-511(b)(3). The written notice shall describe the
change, including the date of the change, all regulated
pollutants emitted, any change in emissions, and any
applicable requirement that would apply as a result of
the change.

(3) The change shall not qualify for the permit
shield under K.A.R. 28-19-512(b).

(4) The owner or operator shall keep a record
describing changes made at the stationary source that
result in emissions of a regulated pollutant subject to
an applicable requirement that are not otherwise
regulated under the permit, and the emissions resulting
from those changes. (Authorized by K.S.A. 1993 Supp.
65-3005; implementing K.S.A. 1993 Supp. 65-3008;
effective Jan. 23, 1995.)

28-19-514.  Class I operating permits; permit
term; renewal.  (a)  Permit term. Each class I operating
permit shall specify the expiration date of the permit.

(1) Class I operating permits issued to solid
waste incineration units combusting municipal waste
subject to standards under section 129(e) of the federal
clean air act, shall have a maximum term of 12 years from
the date of issuance and shall be reviewed by the
department every five years.

(2) Class I operating permits issued to
affected sources shall have a term of five years.

(3) All other class I operating permits shall
have maximum term of five years from the date of
issuance.

(b) The class I operating permit shall not
expire on the expiration date if a complete application,
as defined at K.A.R. 28-9-518, for renewal of the current
permit, including any appliable application fee, has
been submitted to the department not less than six
months and not more than eighteen months before the
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expiration date of the permit. In such case, the class I
operating permit shall expire on the earliest of the
following dates:

(1) any date the application is determined
incomplete subsequent to the expiration date;

(2) the date the permit is renewed;
(3) the effective date of any new operating

permit if a different class of op erating permit is issued
for the stationary source;

(4) the date the department determines the
stationary source does not require an operating permit;
or

(5) if the department's action on the
application is unfavorable, the last day for seeking
judicial review of the department's action.

(c) The app lication for renewal of a class I
operating permit shall be in writing and made on forms
provided or approved by the department.

(d) An application for renewal of a class I
operating permit shall be consistent with the
requirements of K.A.R. 28-19-511. (Authorized by
K.S.A. 1993 Supp. 65-3005; implementing K.S.A. 1993
Supp. 65-3008; effective Jan. 23, 1995.)

28-19-515.  Class I operating permits; public
participation, affected state participation, and USEPA
participation.  (a)  Except for administrative permit
amendment or modifications qualifying for minor permit
modification procedures, all permit proceedings,
including initial permit issuance, significant
modifications, and renewals, shall provide adequate
procedures for public notice including offering an
opportunity for public comment and an opportunity for
a public hearing on the proposed permit. In addition to
procedures specified at K.A.R. 28-19-204, the
procedures shall include the following requirements.

(1) Notice shall be given to persons on a
mailing list developed by the depart ment, including
those who request in writing to be on the list and by
other means if necessary to assure adequate notice to
the affected public.

(2) The not ice shall identify the emissions
change involved in any permit modification.

(3) The notice shall state that prior to the
issuance of the permit, permit modification, or permit
renewal, the USEPA has the right to object to issuance
of the permit. The notice shall further state that if the
USEPA  fails  to  object to issuance of the permit within
45 days of receipt of the permit which the department
proposes to issue, a person may petition the

administrator of the USEPA to review the permit by
filing a petition with the administrator of the USEPA
within 60 days of the expiration of the USEPA's 45 day
review period.

(4) Notice and opportunity for participation
by affected states shall be provided pursuant t o
subsection (b) of this regulation.

(5) A record of the commenters and of the
issues raised during the public participation process
shall be made so that the USEPA may fulfill its
obligation under section 505(b)(2) of the federal clean
air act to determine whether a citizen petition may be
granted, and such records shall be available to the
public.

(b)(1) Notice of each proposed permit, permit
renewal, or permit modification shall be provided to any
affected state on or before the time that notice is
provided to the public under subsection (a) of this
regulation, except to the extent minor permit
modification procedures or group processing of minor
permit modification procedures require the timing of the
notice to be different.

(2) As part  of the submittal of the proposed
permit to the USEPA, or as soon as possible after the
submittal for minor permit modification procedures
allowed under K.A.R. 28-19-513(c), the USEPA and any
affect ed state shall be notified by the department in
writing of any refusal to accept all recommendations for
the proposed permit that the affected state submitted
during the public or affected state review period.

(A) The notice shall include the reasons for
not accepting any such recommendation.

(B) The department shall not be required to
accept recommendations that are not based on
applicable requirements, the requirements of 40 CFR
part  70, or the requirements of the Kansas air quality
regulations.

(c) Unless waived by the USEPA, the USEPA
shall be provided a copy of each permit application
including any application for permit modification, each
proposed permit, and each final class I operating permit.
The applicant may be required by the department to
submit a copy of the permit application, including the
compliance plan, directly to the USEPA.

(d) Any person may request a copy of the
statement developed by the department and submitted
to the USEPA that sets forth the legal and factual basis
for the proposed permit conditions, including
references to the applicable statutory or regulatory
provisions.
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(e) Copies of the proposed permit, the
application,  all  relevant supporting materials, including
any compliance plan and compliance certification, and
all other materials available to the department that are
relevant  to  the  permit  decision shall, upon request, be
furnished without charge to the USEPA and any
affected state. Any other person requesting copies of
such documentation shall pay a fee equal to that
regularly charged by the department for copying of
documents. (Authorized by K.S.A. 1993 Supp. 65-3005;
implementing K.S.A. 1993 Supp. 65-3008; effective Jan.
23, 1995.)

28-19-516.  Class I operating permits;
application fee.  (a) Except as provided in paragraph
(b) of this regulation, an application pertaining to a
class I operating permit shall not be deemed complete
unless accompanied by the appropriate fee.

(b) Fees.
(1) The fee for an initial application for a class

I operating permit other than a general permit shall be
$1,000.00.

(2) The fee for a class I operating permit
renewal application other than a general permit renewal
application shall be $1,000.00.

(3) The fee for a class I operating permit
application for a significant modification shall be
$500.00.

(4) The fee for a class I general operating
permit petition submitted under the provisions of
K.A.R. 28-19-401 shall be $750.00.

(5) The fee for a class I general operating
permit application submitted under the provisions of
K.A.R. 28-19-403 shall be $250.00.

(c) The application fee required by this
regulation, including any application fee involving a
class I general operating permit, may be reduced by the
amount of any annual emission fee paid pursuant to
K.A.R. 28-19-202 if:

(1) the annual emission fee was due and paid
within the 12 month period immediately preceding
payment of the application fee;

(2) the application fee involves the same
stationary source for which the annual emission fee was
paid;

(3) the entity responsible for paying the
application fee is the same entity responsible for paying
the annual emission fee; and

(4) the total of the application fees reduced
during any relevant 12 month period does not exceed

the corresponding annual emissions fee paid.
(Authorized by K.S.A. 1993 Supp. 65-3005;
implementing K.S.A. 1993 Supp. 65-3008; effective Jan.
23, 1995.)

28-19-517.  Class I operating permits; annual
emission inventory.  (a)  Each owner or operator of a
stationary source that is required by these regulations
to apply  for a class I operating permit shall, on or before
June 1 of each year, submit to the department all
operating and any other relevant information deemed
necessary by the secretary to estimate the actual air
emissions from the stationary source for the preceding
year.  If June 1 falls on a Saturday, Sunday, or holiday,
then the submissions shall be due on or before the next
business day following June 1.  The timeliness of the
submissions shall be determined by the postmark if
submitted by mail.

(b) The information required by subsection
(a) of this regulation shall be submitted on forms
provided by the department or approved by the
secretary.  (Authorized by K.S.A. 65-3005; implementing
K.S.A. 65-3007; effective Jan. 23, 1995; amended Feb.
20, 1998; amended September 23, 2005.)

28-19-518.  Class I operating permits; complete
applications.  (a)  An application for the issuance,
renewal or significant modification of a class I operating
permit that is timely filed and deemed complete shall
have the effect of allowing the emissions unit or
stationary source to continue to operate in the same
legal capacity as on the date the application is deemed
complete until such time as final agency action is taken
on the application or until such time as the application
is subsequently deemed incomplete.

(b) An application for a class I or class II
operating permit shall be deemed complete as of the
date the application was submitted to the department if:

(1) the department determines that the
information submitted by the applicant substantially
complies with the requirements of K.A.R. 28-19-511 and
notifies the applicant, in writing within 60 days after the
application was submitted, that the application has
been deemed complete;

(2) after an application has been deemed
complete, the applicant submits additional information
requested in writing by the department within the
time-frame specified by the department or within 60
days of the date of the request if no time-frame is
specified by the department; or
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(3) t he  department fails to notify the
applicant that the application is not complete within the
time-frames sp ecified in paragraphs (b)(1) and (b)(2) of
this regulation.

(c) The department may request additional
information from the applicant even though the
department has previously deemed the application to
be complete. Failure of the applicant to submit any
additional information the department has requested in
writing within the time-frame specified in the request, or
within 60 days of the date of the request if no
time-frame is specified, shall result in the application
being deemed incomplete as of the date the requested
information was to be submitted, even though the
application may have been deemed complete prior to
the date the additional information was to be submitted
to the department.

(d) For purposes of this regulation, a
document shall be considered submitted to the
department on the day it is physically delivered to the
department or the date of the post mark if the document
is mailed to the department.

(e) Any person who fails to submit any
relevant facts or who has submitted incorrect
information in an application for the issuance, renewal
or significant modification of a class I operating permit
shall, upon becoming aware of such failure or incorrect
submittal, promptly  submit such supplementary facts or
corrected information. In addition, the owner or
operator shall submit to the department such additional
information as is necessary to address any
requirements that become applicable to the emissions
unit or stationary source after the date a complete
application was filed but prior to the date the permit is
placed on public notice. (Authorized by K.S.A. 1994
Supp. 65-3005; implementing K.S.A. 1994 Supp. 65-3008;
effective Jan. 23, 1995; amended Dec. 8, 1995.)

28-19-519 through 28-15-539.  Reserved.

28-19-540.  Class II operating permits;
applicability.  The owner or operator of a stationary
source which would otherwise require a class I
operating permit may submit an application for a class
II operating permit for the stationary source requesting
the potential-to-emit of the stationary source be limited
below the major source threshold. The potential-to-emit
of the stationary source may be limited:

(a) through:
(1) the reduction of emissions by restricting

operating hours or the type or amount of material
combusted, stored or processed in accordance with
K.A.R. 28-19-501;

(2) a permit restriction pursuant to K.A.R.
28-9-300, or its predecessor K.A.R. 28-19-14;

(3) the reduction of emissions by air pollution
control equipment maintained in accordance with the
requirements of K.A.R. 28-19-501; or

(4) any combination of operational
restrictions and air pollution control equipment;

(b) for those source categories identified at
K.A.R. 28-19-561 through K.A.R. 28-19-563, by
operating  the  stationary  source  in accordance with
the applicable restrictions contained in those
regulations and in K.A.R. 28-19-542, and in accordance
with all other requirements for class II operating
permits, unless any requirements for class II operating
permits are identified in these rules as inapplicable to
class II operating permits by rule; or

(c) by operating the source in compliance
with a general class II operating permit issued pursuant
to K.A.R. 28-19-400. (Authorized by K.S.A. 1993 Supp.
65-3005; implementing K.S.A. 65-3008; effective Jan. 23,
1995.)

28-19-541.  Class II operating permits;
application timetable and contents. (a)  Any stationary
source that has been issued a construction permit with
federally enforceable permit restrictions pursuant to
K.A.R. 28-19-302(b), shall file a complete initial
application for a class II operating permit in accordance
with K.A.R. 28-19-518 subsections (b) through (e),
within one year of commencing operations or within
one year of the effective date of this regulation,
whichever is later. Any other stationary source that
seeks a class II operating permit or a class II operating
permit-by-rule shall file a complete initial application in
accordance with K.A.R. 28-19-518 no later than 180
days before the date by which the applicant seeks
issuance of the permit.

(b) The initial application for any class II
operating permit, including a permit-by-rule pursuant to
K.A.R. 28-19-542, shall be in writing and on forms
provided or approved by the department. Until the
department issues a class II operating permit to the
source, the potential-to-emit of that source shall not be
considered to be reduced.

(c) An application for a class II operating
permit, other than an application for a permit-by-rule
pursuant to K.A.R. 28-19-542, shall be accompanied by:
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(1) sufficient information for the department
to determine the potential-to-emit of the stationary
source;

(2) any air pollution control equipment
maintenance plan required by the provisions of K.A.R.
28-19-501;

(3) any proposed operational restrictions
which would reduce the potential-to-emit of the
stationary source, including:

(A) specification of any proposed operating
restrictions;

(B) proposed methods for quantifying such
restrictions;

(C) proposed methods for monitoring such
restrictions; and

(4) the appropriate application fee.
(d) The owner or operator of the source shall

provide any additional information requested by the
department.

(e) The application shall be certified by a
responsible official.

(f) Any person who fails to submit any
relevant facts or who has submitted incorrect
information in a permit application shall, upon
becoming aware of such failure or incorrect submittal,
promptly  submit such supplementary facts or corrected
information. In addition, an applicant shall provide
additional information as necessary to address any
requirements that become applicable to the stationary
source after the date a complete application was filed
but prior to the solicitation of public comments
regarding the proposed permit.

(g) A stationary source to which a class I
operating permit has been issued shall not be eligible
for a class II operating permit until the class I operating
permit has expired. A stationary source that holds a
class I operating permit and seeks a class II operating
permit shall submit an application for a class II
operating permit no later than 180 days prior to
expiration of the class I permit. (Authorized by K.S.A.
1993 Supp. 65-3005; implementing K.S.A. 1993 Supp.
65-3008; effective Jan. 23, 1995.)

28-19-542.  Class II operating permits;
permit-by-rule .   (a)  The owner or operator of any
stationary source that is within a source category
specified in K.A.R. 28-19-561 through K.A.R. 28-19-564,
may submit an application to the department for an
operating permit-by-rule. 

(b) An application for a permit-by-rule shall

be on forms provided by the department or approved
by the secretary and shall contain information sufficient
for the department to determine the applicability of the
requirements of K.A.R. 28-19-561 through K.A.R.
28-19-564 to the stationary source and the eligibility of
the source to obtain a permit-by-rule.

(c)   The owner or operator of a source which
elects to operate pursuant to a class II operating permit-
by-rule shall comply with the applicable requirements of
K.A.R. 28-19-540 through 28-19-546 in addition to the
requirements of the permit-by-rule, except for any
requirement specifically stated to be inapplicable to
permits-by-rule.  (Authorized by K.S.A. Supp. 65-3005;
implement ing K.S.A. Supp. 65-3008; effective Jan. 23,
1995; amended September 23, 2005.)

28-19-543.  Class II operating permits; permit
term and content; operational compliance.  A class II
operating permit shall remain valid until modified,
revoked or otherwise determined invalid. A stationary
source for which a class II operating permit has been
issued shall comply with all applicable air quality
regulations, whether or not addressed in the class II
operating permit, unless specific provision is made
within the class II operating permit specifying the
stationary source is not required to comply with an
otherwise applicable regulation. (Authorized by K.S.A.
1993 Supp. 65-3005; implementing K.S.A. 1993 Supp.
65-3008; effective Jan. 23, 1995.)

28-19-544.  Class II operating permits;
modification of source or operations.  (a)  Any
stationary source operating pursuant to a class II
operating permit shall not modify the stationary source
in any manner which increases the potential-to-emit of
any pollutant included in the categories listed at K.A.R.
28-19-500 without first obtaining a written approval from
the department authorizing such modification pursuant
to K.A.R. 28-19-300 et seq., construction permits and
approvals.

(b) The owner or operator of a stationary
source shall submit to the department a complete
application for modification of a class II operating
permit, including any applicable application fee, within
180 days of the initial startup of any modification if the
modification increases the potential-to-emit of the
stationary source.

(c) The application for modification shall be
in writing and made on forms provided or approved by
the department.
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(d) An application for modification of a class
II operating permit shall be accompanied by:

(1) sufficient information for the department
to determine the potential-to-emit of the stationary
source;

(2) any air pollution control equipment
maintenance plan required by the provisions of K.A.R.
28-19-501;

(3) any proposed operational restrictions
which would reduce the potential-to-emit of the
stationary source, including:

(A) specification  of  any  proposed 
operating restrictions;

(B) proposed methods for quantifying such
restrictions; and

(C) proposed methods for monitoring such
restrictions; and

(4) the appropriate application fee.
(e) The owner or operator of the source shall

provide any additional information requested by the
department.

(f) The application shall be certified by a
responsible official. (Authorized by K.S.A. 1993 Supp.
65-3005; implementing K.S.A. 1993 Supp. 65-3008;
effective Jan. 23, 1995.)

28-19-545.  Class II operating permits;
application fee.  (a)  An application pertaining to a class
II operating permit shall not be deemed complete unless
accompanied by the appropriate fee.

(b) Fees.
(1) The fee for an initial application for a class

II operating permit other than a general permit or a
permit-by-rule shall be $200.00.

(2) The fee for a class II operating permit
modification application shall be $100.00.

(3) The fee for a class II general operating
permit petition shall be $750.00.

(4) The fee for a class II general operating
permit application shall be $50.00.

(5) The fee for a class II operating
permit-by-rule application shall be $50.00. (Authorized
by K.S.A. 1993 Supp. 65-3005; implementing K.S.A.
1993 Supp. 65-3008; effective Jan. 23, 1995.)

28-19-546.  Class II operating permits; annual
emission inventory.  (a)  Except as may be otherwise
specifically required, each owner or operator of a
stationary source that is required by these regulations
to apply  for a class II operating permit shall,  on or

before April 1 of each year, submit to the department all
operating information and any other relevant
information deemed necessary by the secretary to
estimate the actual air emissions from the stationary
source for the preceding year.  If April 1 falls on a
Saturday, Sunday, or holiday, then the submissions
shall be due on or before the next business day
following April 1.  The timeliness of the submissions
shall be determined by the postmark if submitted by
mail.  This information shall be submitted on forms
provided by the department or approved by the
secretary.

(b)  The owner or operator of a source that is
operating and who submits annual reports pursuant to
K.A.R. 28-19-561 through 28-19-564 by the date
specified in paragraph (a) of this regulation shall be
deemed to have met the requirement to submit the
information specified in paragraph (a) of this regulation.
(Authorized by K.S.A. 65-3005; implementing K.S.A.
65-3007; effective Jan. 23, 1995; amended Feb. 20, 1998;
amended September 23, 2005.)

28-19-547 through 28-19-559.  Reserved.

28-19-560.  Reserved.

28-19-561.  Class II operating permits:
permit-by-rule; reciprocating engines.  (a)  Definition.
For purposes of this regulation,  “reciprocating engine
stationary source” shall mean a source with one or more
stationary reciprocating engines of any design or fuel
type source that does not contain other emission units
that, alone or in combination with the reciprocating
engines, would require that the owner or operator of the
source to obtain a class I operating permit solely
because of its potential-to-emit.  For purposes of this
regulation, a each reciprocating engine stationary
source shall be presumed to operate without emission
controls.

(b)  Applicability; presumption.  The
requirements of this regulation shall apply to each
reciprocating engine stationary source with a capacity
equal to or greater than 730 horsepower, 550 kilowatts,
or 5.1 million Btu per hour fuel input.  Each
reciprocating engine stationary source with a capacity
of less than 730 horsepower, 550 kilowatts, or 5.1 million
Btu per hour fuel input shall be presumed to have a
potential-to-emit of less than 100 tons of each regulated
pollutant per year.

 (c) Operating conditions.  In lieu of obtaining a
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class I permit under K.A.R. 28-19-500 or a class II permit
under K.A.R. 28-19-540, each owner or operator of a
reciprocating engine stationary source who elects to
operate the source pursuant to this regulation and
K.A.R. 28-19-542 shall meet the following requirements:

(1)  Limit the operations of the source during
each consecutive 12-month period to 5,800,000
horsepower hours, 4,300,000 kilowatt hours, or 40,000
million Btu fuel input;

(2)  maintain records demonstrating that the
operating 
restrictions specified in this regulation have not been
exceeded;

(3)  update the required records monthly, not
later than the last day of the month following the month
to which the records relate; 

(4)  retain the required records on-site for at least
two years following the date of record, unless an
alternative record storage location is authorized by the
secretary in writing; and

(5)  submit an annual emission report to the
department as required in K.A.R. 28-19-546.

(d)  Reporting required.
(1)   If at the end of any calendar quarter, a

source has operated during the previous four
consecutive calendar quarters at a level exceeding 85%
of the restrictions specified in paragraph (c)(1) of this
regulation, the owner or operator of this source shall
report in writing to the department the actual operations
for the past four quarters.

(2)  The actual operations shall be reported in the
same units as those in the operating restrictions
specified in this regulation.

 (3)  The report shall be submitted to the
department within 45 days of the last day of the last
calendar quarter that is the subject of the reporting
requirements of this subsection.

(e)  Notice of exceedance required.
(1)  If at any time a reciprocating engine

stationary source that the owner or operator has elected
to operate pursuant to this regulation exceeds the
operational limitations of paragraph (c)(1) of this
regulation, the owner or operator shall notify the
department in writing by mailing or delivering the notice
on or before the first working day following discovery
of the exceedance.  

(2)  Within 60 days of the discovery of the
exceedance of any limitations of paragraph (c)(1) of this
regulation, the owner or operator shall submit to the
department a written compliance plan identifying those

actions being taken and to be taken by the owner or
operator to ensure future compliance with the
applicable requirements or to otherwise bring the
source into compliance with this regulation, any other
applicable Kansas air quality regulations, and the
Kansas air quality statutes.  

(3)  The owner or operator shall file an
application for any required operating permit within 180
days of discovery of an exceedance of the provisions
of paragraph (c)(1) of this regulation. 

(4)  Compliance with the requirements of this
subsection shall not shield the owner or operator from
any enforcement action for exceeding any applicable
requirement or for other violations of the Kansas air
quality act or regulations.

(5)  The timeliness of the required notifications,
compliance plan submittals, and applications shall be
determined by the postmark, if submitted by mail.

(f)  Other applicable requirements.  Each source
that the owner or operator elects to operate in
accordance with this regulation shall continue to be
subject to all other applicable requirements of the
Kansas air quality statutes and regulations.
(Authorized by K.S.A. 65-3005; implementing K.S.A.
65-3007, and 65-3008; effective Jan. 23, 1995; amended
Feb. 20, 1998; amended September 23, 2005.)

28-19-562.  Class II operating permits;
permit-by-rule; organic solvent evaporative sources.
  (a)  Definition.  For the purposes of this regulation,
“organic solvent evaporative source” shall mean each
stationary source that meets both of the following
conditions:

(1)  The owner or operator of the stationary
source purchases or uses materials that contain volatile
organic compounds, hazardous air pollutants, or both,
t hat are used in cleaning solvents, printing operations,
adhesives, or surface coatings.

(2)  The stationary source does not contain
emission units, other than organic solvent evaporative
sources, that, alone or in combination with all organic
solvent evaporative sources, would require the owner
or operator of the source to obtain a class I operating
permit solely because of the source’s potential-to-emit.

(b)  Applicability. The requirements of this
regulation shall apply  to each organic solvent
evaporative source for which the owner or operator
elects to limit the source’s purchase or use of materials
during any consecutive 12-month period to meet all of
the following criteria:
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(1)  The materials contain less than a total of 90
tons of volatile organic compounds.

(2)  The materials contain less than a total of 22.5
tons of any combination of hazardous air pollutants.

(3)  The materials contain less than a total of nine
tons of each single hazardous air pollutant.

(c)  Presumption.  Each organic solvent
evaporative source that uses, or for which the owner or
operator purchases, in any consecutive 12-month
period materials that contain less than a total of nine
tons of volatile organic compounds or hazardous air
pollutants, or both, shall be presumed to have a
potential-to-emit of less than 100 tons of volatile
organic compounds per year, less than 25 tons of any
combination of hazardous air pollutants per year, and
less than 10 tons of a single hazardous air pollutant per
year. 

(d)  Operating conditions.  In lieu of obtaining a
class I permit under K.A.R. 28-19-500 or a class II permit
under K.A.R. 28-19-540, each owner or operator of any
organic solvent evaporative source who elects t o
operate pursuant to this regulation and K.A.R.
28-19-542 shall meet all of the following requirements:

(1)  Limit the purchase or use of materials that
contain volatile organic compounds, hazardous air
pollutants, or both, to the amounts specified in
subsection  (b) of this regulation;

(2)  maintain records of the materials containing
volatile organic compounds or hazardous air pollutants ,
or both, that were either purchased or used by the
source, to demonstrate that the restrictions specified in
subsection (b) of this regulation have not been
exceeded;

(3)  update the required records monthly, not
later than the last day of the month following the month
to which the records relate;

(4)  retain the required records on-site for at least
two years from the date of record, unless an alternative
record storage location is authorized by the secretary in
writing; and

(5)  submit an annual emission report to the
department as required in K.A.R. 28-19-546.

(e)  Reporting required.  
(1)  Each owner or operator of an organic

solvent evaporative source who has purchased or used
materials containing volatile organic compounds or
hazardous air pollutants, or both,  shall report in writing
to the department the amount of materials purchased or
used during the previous four consecutive calendar
quarters if, at the end of any calendar quarter, the actual

amount of materials purchased or used by the source
contain volatile organic compounds and hazardous air
pollutants exceeding any of the following levels:

(A)  A total of 76.5 or more tons of volatile
organic compounds;

(B)  a total of 19.1 or more tons of any
combination of hazardous air pollutants; or

(C)  a total of 7.7 or more tons of each single
hazardous air pollutant.

(2)  The actual amount purchased or used shall
be reported in the units specified in subsection (b) of
this regulation.

(3)  The report shall be submitted to the
department within 45 days of the last day of the last
calendar quarter that is the subject of the reporting
requirements of this subsection.

(f)  Notice of exceedance required.  
(1)  If at any time an organic solvent

evaporative source that the owner or operator has
elected to operate pursuant to this regulation exceeds
the operational limitations specified in subsection (b) of
this regulation, the owner or operator shall notify the
department in writing by mailing or delivering the notice
on or before the first working day following discovery
of the exceedance.

(2)  Within 60 days of the discovery of the
exceedance of any limitations of subsection (b) of this
regulation, the owner or operator shall submit to the
department a written compliance plan identifying those
actions being taken and to be taken by the owner or
operator to ensure future compliance with the
applicable requirements or to otherwise bring the
source into compliance with this regulation, any other
applicable Kansas air quality regulations, and the
Kansas air quality statutes.

(3)  The owner or operator shall file an
application for any required operating permit within 180
days of discovery of an exceedance of the provisions
of subsection (b) of this regulation.

(4)  Compliance with the requirements of this
subsection shall not shield the owner or operator from
any enforcement action for exceeding any applicable
requirement or for other violations of the Kansas air
quality act or regulations.

(5)  The timeliness of the required
notifications, compliance plan submittals, and
applications shall be determined by the postmark, if
submitted by mail.

(g)  Other applicable requirements.  Each
source that the owner or operator elects to operate in
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accordance with this regulation shall continue to be
subject to all other applicable requirements of the
Kansas air quality statutes and regulations. (Authorized
by K.S.A. 65-3005; implementing K.S.A. 65-3007 and
65-3008; effective Jan. 23, 1995; amended Feb. 20, 1998;
amended  September 23, 2005.)

28-19-563.  Class II operating permits;
permit by rule; hot mix asphalt facilities.  (a)
Definition.  For purposes of this regulation, “hot mix
asphalt facility” shall mean a facility that meets both of
the following conditions:

(1) The facility is used to manufacture
hot mix asphalt by heating and drying aggregate and
mixing the aggregate with asphalt cement.  

(2)  The facility does not contain other
emission sources that, alone or in combination with the
hot mix asp halt facility, would require the owner or
operator of the source to obtain a class I operating
permit solely because of the facility’s potent ial-to-emit.

(b)  Applicability.  The requirements of this
regulation shall apply  to each hot mix asphalt facility
that uses venturi scrubbers, a baghouse, or equivalent
particulate emission controls to limit particulate
emissions to no more than 0.04 grains per dry standard
cubic foot of exhaust gas.

(c)  Operating conditions.  In lieu of obtaining
a class I permit under K.A.R. 28-19-500 or a class II
permit under K.A.R. 28-19-540, each owner or operator
of a hot mix asphalt facility who elects to operate
pursuant to this regulation and K.A.R. 28-19-542 shall
meet all of the following requirements:   

(1)  Limit production at the facility to not more
than 250,000 tons of hot mix asphalt during any
consecutive 12-month period;

(2)  maintain records demonstrating that the
production restrictions and particulate emission limits
specified in this regulation have not been exceeded; 

(3)  update the records monthly, not later than
the last day of the month following the month to which
the records relate; 

(4)  retain the records on-site for at least two
years following the date of record, unless an alternative
record storage location is authorized by the secretary in
writing; and

(5)  submit an annual emission report to the
department as required by K.A.R. 28-19-546.

(d)  Reporting required.
(1)  If at the end of any calendar quarter, a

facility has produced hot mix asphalt during the

previous four consecutive calendar quarters in an
amount that exceeds 85% of any production restriction
specified in paragraph (c)(1) of this regulation, the
owner or operator of the facility shall report in writing
to the department the actual production during the
previous four consecutive calendar quarters.

(2)  The actual production shall be reported in
the units specified in paragraph (c)(1) of this regulation.

(3) The report shall be submitted to the
department within 45 days of the last day of the last
calendar quarter that is the subject of the reporting
requirements of this subsection.

(e)  Notice of exceedance required.
(1)  If at any time a hot mix asphalt facility that

the owner or operator has elected to operate pursuant
to this regulation exceeds the operational limitations of
paragraph (c)(1) of this regulation, the owner or
operator shall notify the department in writing by
mailing or delivering the notice on or before the first
working day following discovery of the exceedance. 

(2)  Within 60 days of the discovery of the
exceedance of any limitations of paragraph (c)(1) of this
regulation, the owner or operator shall submit to  the
department a written compliance plan identifying those
actions being taken and to be taken by the owner or
operator to ensure future compliance with applicable
requirements or to otherwise bring the source into
compliance with this regulation, any other applicable
Kansas air quality regulations, and the Kansas air
quality statutes.

(3)  The owner or operator shall also file an
application for any required operating permit within 180
days of discovery of an exceedance of the provisions
of paragraph (c)(1) of this regulation.

(4)  Compliance with the requirements of this
subsection shall not shield the owner or operator from
enforcement action for exceeding any applicable
requirement or for other violations of the Kansas air
quality act or regulations.

(5)  The timeliness of the required
notifications, compliance plan submittals, and
applications shall be determined by the postmark, if
submitted by mail.

(f)  Other applicable requirements.  Each
source that the owner or operator elects to operate in
accordance with this regulation shall continue to be
subject to all other applicable requirements of the
Kansas air quality statutes and regulations. (Authorized
by K.S.A. 65-3005; implementing K.S.A. 65-3007, and
65-3008; effective Jan. 23, 1995; amended Feb. 20, 1998;
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amended  September 23, 2005.)

28-19-564.  Class II operating permits; permits-by-
rule; sources with actual emissions less than 50
percent of major source thresholds.  (a)  Any
stationary source, or group of stationary sources, that
would be classified as a major source based on its
potential-to-emit may operate according to this
regulation in lieu of obtaining an individual class I or
class II operating permit, if the source is operated in
compliance with subsections (d), (e), (f), and (g) of this
regulation, and with either subsection (b) or (c) of this
regulation.  Sources that are required to obtain a class
I or class II permit based on criteria other than potential-
to-emit shall not be eligible to operate under this
regulation.

(b)  Any stationary source or group of
stationary sources that has actual emissions not
exceeding 25 percent of the major source threshold, as
defined in K.A.R. 28-19-200, may operate according to
this subsection, if the source meets all of the following
conditions:

(1)  The stationary source is not otherwise
required to obtain a class I operating permit.

(2) The owner or operator of the stationary
source notifies the department, in writing, that it elects
to operate the source under this regulation.

(3) The actual emissions of each regulated
pollutant, for every consecutive 12-month period
during which the stationary source is operated under
this regulation, do not exceed 25 percent of the major
source threshold.

(4)  The owner or operator of the stationary
source maintains records, as specified in subsection (h)
of this regulation, that demonstrate compliance with the
25 percent actual emissions limitation.

(5)  The owner or operator updates the records
required by paragraph (b)(4) of this regulation at least
monthly and maintains the records on-site for at least
two years from the date of record.
 (c)   Any stationary source or group of
stationary sources with actual emissions not exceeding
50 percent of the major source threshold, as defined in
K.A.R. 28-19-200, may operate according to this
subsection if the source meets all of the following
conditions:

(1)  The stationary source is not otherwise
required to obtain a class I operating permit.

(2)  The owner or operator of the stationary

source has submitted to the department an application
to operate under the terms of this regulation, with the
appropriate fee, as defined in K.A.R. 28-19-545.

(3)  The owner or operator of the stationary
source has received notice from the secretary that the
application submitted for the source has been
approved.

(4)  The actual emissions from the stationary
source, for every consecutive 12-month period during
which the stationary source is operated under this
regulation, do not exceed 50 percent of the major source
threshold.

(5)  The owner or operator of the stationary
source maintains records, as specified in subsection (h)
of this regulation, demonstrate compliance with the 50
percent actual emissions limitation.

(6)  Each owner or operator updates the
records required by paragraph (c)(5) of this regulation
at least monthly and maintains the records on-site for at
least two years.

(d)  (1)  If at any time a stationary source
operating according to this regulation exceeds the
emissions level of either paragraph (b)(3) or (c)(4) of
this regulation, whichever is applicable to the source
based on its election to op erate according to this
regulation, the owner or operator shall notify the
secretary in writing.  

(2)  The owner or operator shall mail or deliver
the notice to the secretary on the first working day after
the discovery of the failure to comply.

(3)  Within 60 days of the discovery of a failure
to comply with an applicable requirement of this
regulation, the owner or operator shall submit to the
secretary an interim compliance plan and schedule
identifying those actions being taken by the owner or
operator to ensure compliance with applicable
requirements until the appropriate class I or class II
operating permit is issued according to paragraph (d)(5)
of this regulation. 

(4)  Submittal of and compliance with the
compliance plan and schedule shall not shield the
owner or operator from enforcement action by the
department. 

(5)  The owner or operator shall also file an
application for the appropriate class I or class II
operating permit within 180 days of discovery of the
exceedance of the limits of either paragraph (b)(3) or
(c)(4) of this regulation, whichever is applicable to the
source based on its election to operate according to
this regulation, unless otherwise exempt.  
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(e)   Each owner or operator of a stationary
source shall submit to the department, by February 15
of each year, a summary of the monthly records
required by paragraph (b)(4) or (c)(5) of this regulation,
whichever is applicable, for the previous calendar year
in lieu of submitting an annual emissions inventory for
the stationary source as otherwise required by K.A.R.
28-19-546(a).

(f)  Compliance with this regulation shall not
shield the owner or operator from enforcement action
for exceeding any applicable restrictions, or for any
other violations of the Kansas air quality act or the
Kansas air quality regulations.

(g)  Each owner or operator of a stationary
source operated according to this regulation shall
continue to be subject to all other applicable
requirements of the Kansas air quality act and the
Kansas air quality regulations.  

(h)(1)  The following records specified in this
subsection shall be presumed to be sufficient to
determine compliance with the recordkeeping
requirements of this regulation: 

(A)  For coating and solvent emission units,
the following:

(i)  A current list of all coatings, solvents, inks,
and adhesives in use, including VOC and hazardous air
pollutant content;

(ii)  a description of any equipment used for
coating or solvent application, including type, make,
and model, and maximum design process rate or
throughput;

(iii)  a monthly log of the consumption of each
coating, ink, adhesive, and solvent, including solvents
used in cleanup and surface preparation; and

(iv)  purchase orders, invoices, and other
documents to support information in the monthly log;

(B)  for organic liquid storage units, the
following:

(i)  A monthly log identifying the liquid stored
and monthly throughput; and

(ii)  information on the tank design and
specifications, including emissions control equipment;

(C)  for combustion emission units, the
following:

(i)  Information on equipment type, make, and
model; maximum design process rate or maximum power
input and output; minimum operating temperature for
thermal oxidizers; capacity; and all source test
information; and

(ii) a monthly log of fuel type, fuel usage, fuel

heating value, and percent sulfur for fuel oil and coal;
(D)  for any emission control device for which

emission reductions are being claimed, the following:
(i)  Information on the control device type,

including description, make, and model, and emission
units served by the control device;

(ii)  information on the control device design
including, if applicable, the pollutant or pollutants
being controlled, control device efficiency and capture
efficiency, maximum design or rated capacity, and other
design data as appropriate, including any available
source test information; and

(iii)  a monthly log of hours of operation,
including notation of any control equipment
breakdowns, upsets, repairs, maintenance, and any
other deviations from design parameters; and

(E)  for other emission units, the following:
(i)  Information on the process and equipment,

including equipment type, description, make, and
model;

(ii)  maximum design process rate or
throughput;

(iii)  a monthly log of operating hours and each
raw material used and its amount; and

(iv)  purchase orders, invoices, or other
documents to support  the information in the monthly
log.

(2)  Each owner or operator relying on other
documentation to demonstrate compliance with this
regulation shall establish that the documentation relied
upon demonstrates compliance with the recordkeeping
requirements of this regulation.

(i)  During the first 12 months of operation
under this permit-by-rule, each owner or operator of the
processes affected by this permit-by-rule shall operate
in a manner that will not exceed any of the permit
limitation requirements contained within this regulation
at any time during the initial 12-month period.

(j) Within six months of EPA’s approval of this
regulation into the Kansas state implementation plan,
any entity operating under the “general class II air
emission source air operating permit for facilities that
have actual emissions below 50 percent of major source
thresholds” shall apply to operate under this regulation
or other applicable operating permit.  (Authorized by
K.S.A. 2001 Supp. 65-3005; implementing K.S.A. 2001
Supp. 65-3008; effective May 15, 1998; amended Oct. 4,
2002.)

28-19-565 through 28-19-569.  Reserved.
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28-19-570 through 28-19-574.  Reserved.

28-19-575.  Class III operating permits;
initial  application.   (Authorized by K.S.A. 1993 Supp.
65-3005; implementing K.S.A. 1993 Supp. 65-3008;
effective Jan. 23, 1995; revoked Sept. 23, 2005.)

28-19-576.  Class III operating permits;
permit content; operational compliance.  (Authorized
by K.S.A. 1993 Supp. 65-3005; implementing K.S.A.
1993 Supp. 65-3008; effective Jan. 23, 1995; revoked
Sept. 23, 2005.)

28-19-577.  Class III operating permits;
modification of source or operations.  (Authorized by
K.S.A. 1993 Supp. 65-3005; implementing K.S.A. 1993
Supp. 65-3008; effective Jan. 23, 1995; revoked Sept. 23,
2005.)

28-19-578.  Class III operating permits;
application fee.  (Authorized by K.S.A. 1993 Supp.
65-3005; implementing K.S.A. 1993 Supp. 65-3008;
effective Jan. 23, 1995; revoked Sept. 23, 2005

28-19-579 through 28-19-599.  Reserved.

28-19-600 through 28-19-644.  Reserved. 

28-19-645.  Open burning prohibited.   A
person shall not cause or permit the open burning of
any wastes, structures, vegetation, or any other
materials on any premises except as authorized by
K.A.R. 28-19-647 and K.A.R. 28-19-648.  (Authorized by
K.S.A. 1994 Supp. 65-3005; implementing K.S.A. 1994
Supp. 65-3005, K.S.A. 65-3010; effective March 1, 1996.)

28-19-646.  Responsibility for open burning.
It shall be prima facie evidence that the person who
owns or controls property on which open burning
occurs has caused or permitted the open burning.
(Authorized by K.S.A. 1994 Supp. 65-3005;
implementing K.S.A. 1994 Supp. 65-3005, K.S.A.
65-3010; effective March 1, 1996.)

28-19-647.  Exceptions to prohibition on open

burning.  (a)   The following open burning operations
shall be exempt from the prohibition on the open
burning of any materials imposed by K.A.R. 28-19-645:

(1) open burning carried out on a

residential premise containing five or less dwelling
units and incidental to the normal habitation of the

dwelling units, unless prohibited by any local authority
with jurisdiction over the premises;  

(2) open burning for cooking or
ceremonial purposes, on public or private lands

regularly used for recreational purposes; 
(3) open burning for the purpose of crop,

range, pasture, wildlife or watershed management in
accordance with K.A.R. 28-19-648; or

(4) open burning approved by the
department pursuant to paragraph (b).

(b) A person may obtain an approval
from the department to conduct an open burning

operation that is not otherwise exempt from the
prohibition imposed by K.A.R. 28-19-645 if it is
demonstrated that the open burning is:

(1) necessary, which in the case of

burning for the purpose of disposal of any materials,
shall mean that there is no other practical means of
disposal;

(2) in the public interest; and 
(3) is not prohibited by any local

government or local fire authority.
(c) Open burning operations for which

an approval is required but which are deemed to be
necessary and in the public interest include the

following:
(1) the use of safety flares for disposal of

flammable gases;
(2) fires related to the training of

government or industrial personnel in fire fighting
procedures;

(3) fires set for the removal of dangerous
or hazardous liquid materials;

(4) open burning of trees and brush from
non-agricultural land clearing operations; and 

(5) open burning of clean wood waste
from construction projects carried out at the
construction site.

(d) Each person seeking an approval to
conduct an open burning operation pursuant to 
this regulation shall submit a written request to the
department containing the following information:

(1) the location of the proposed open
burning and the name, address and telephone number
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of the person responsible for the open burning;
(2) a description of the open burning

including:
(A) the estimated amount and nature of

material to be burned; 
(B) the proposed frequency, duration and

schedule of the burning; 
(C) the size of the area to which the

burning will be confined; 
(D) the method of igniting the material;
(E) the location of any public roadways

within 1,000 feet of the proposed burn; 
(F) the number of occupied dwellings

within 1,000 feet of the proposed burn; and
(G) evidence that the open burning has

been approved by appropriate fire control authority
having jurisdiction over the area; and  

(3) the reason why the proposed open
burning is necessary and in the public interest if
 the activity is not listed in subsection (c) of this
regulation.

(e) Each open burning operation for
which the department issues an approval pursuant to
paragraph (b) shall be subject to the following
conditions, except as provided in paragraph (f):

(1) The person conducting the burning
shall stockpile the material to be burned, dry it to the
extent possible before it is burned, and assure that it is
free of matter that will inhibit good combustion.

(2) A person shall not burn heavy
smoke-producing materials including heavy oils, tires,
and tarpaper.

(3) A person shall not initiate burning
during the nighttime, which for the purposes of this
regulation is defined as the period from two hours
before sunset until one hour after sunrise.  A person
shall not add material to a fire after two hours before
sunset. 

(4) A person shall not burn during
inclement or foggy  conditions or on very cloudy days,
which are defined as days with more than 0.7 cloud
cover and with a ceiling of less than 2,000 feet. 

(5) A person shall not burn during
p eriods when surface wind speed is less than 5 mph or
more than 15 mph.

(6) A person shall not burn within 1,000
feet of any occupied dwelling, unless the occupant of
that dwelling has been notified before the burn.

(7) A person shall not conduct a burn
that creates a traffic or other safety hazard. If burning is

to take place within 1,000 feet of a roadway, the person
conducting the burn shall notify the highway patrol,
sheriff's office, or other appropriate state or local traffic
authority  before the burning begins.  If burning is to
take place within one mile of an airport, the person
conducting the burn shall notify the airport authority
before the burning begins.

(8) The person conducting the burn shall
insure that the burning is supervised until the fire is
extinguished.

(9) The department may revoke any
approval upon 30 days notice.

(10) A person shall conduct an open
burning operation under such additional conditions as
the department may deem necessary to prevent
emissions which:

(A) may be injurious to human health,
animal or plant life, or property; or 

(B) may unreasonably interfere with the
enjoyment of life or property.  

(f) The department may issue an
approval for an open burning operation that does not
meet the conditions set forth in subsection (e) upon a
clear demonstration that the proposed burning:

(1) is necessary and in the public
interest;

(2) can be conducted in a manner that
will not result in emissions which:

(A) may be injurious to human health,
animal or plant life, or property; or

(B) may unreasonably interfere with the
enjoyment of life or property; and

(3) will be conducted in accordance with
such conditions as the department deems necessary.
(Authorized by K.S.A. 1994 Supp. 65-3005;
implementing K.S.A. 1994 Supp. 65-3005, K.S.A.
65-3010; effective March 1, 1996.)

28-19-648.  Agricultural open burning.  (a)
Open burning of vegetation such as grass, woody
species, crop residue, and other dry plant growth for
t he purpose of crop, range, pasture, wildlife or
watershed management shall be exempt from the
prohibition on the open burning of any materials
imposed by K.A.R. 28-19-645, provided that the
following conditions are met:

(1)  the person conducting the burn shall
notify the local fire control authority wit h jurisdiction
over the area before the burning begins, unless the
appropriate local governing body has established a
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policy that notification is not required; 
(2) a person shall not conduct a burn

that creates a traffic safety hazard.  If conditions exist
that may result in smoke blowing toward a public
roadway, the person conducting the burn shall give
adequate notification to the highway patrol, sheriff's
office or other appropriate state or local traffic control
authorities before burning;

(3) a person shall not conduct a burn
that creates an airport safety hazard. If smoke may
affect visibility at an airport, the person conducting the
burn shall give adequate notification to the appropriate
airport authorities before burning; and

(4)  the person conducting the burn shall
insure that the burning is supervised until the fire is
extinguished.

(b) Nothing in this regulation shall
restrict the authority of local jurisdictions to adopt more
restrictive ordinances or resolutions governing
agricultural open burning operations.  (Authorized by
K.S.A. 1994 Supp. 65-3005; implementing K.S.A. 1994
Supp. 65-3005, K.S.A. 65-3010; effective March 1, 1996.)

28-19-649.  Reserved.

28-19-650.  Emissions opacity limits.  (a)
Except as otherwise provided in K.A.R. 28-19-9, K.A.R.
28-19-11, or K.A.R. 28-19-31, in subsections (b) and (c)
of this regulation, or in other applicable air quality
regulations, opacity of visible air emissions from any
emission unit shall not exceed the following limits:

(1) 40 percent opacity for any portable
source existing on or before January 1, 1971;

(2) 40 percent opacity for any emission
unit, other than a portable source, that existed on or
before January 1, 1971 and that has not been relocated
after January 1, 1971; and

(3) 20 percent opacity for any other
emission unit.

(b) Special opacity limits, Wyandotte
county.  Air emissions within Wyandotte county from
any processing of materials or other uses of the
premises within the county shall not exceed 20 percent
opacity.

(c) Exceptions.  Air emissions opacity
levels that exceed the specified limits in subsections (a)
and (b) of this regulation shall not be considered a
violation of this regulation if the owner or operator of
the emission unit demonstrates to the satisfaction of
the department that the opacity exceedence is due

solely to the presence of uncombined water in the
plume.

(d) Method.  The determination of
opacity of air emissions shall be made either by 40
C.F.R. Part 60, appendix A, method 9, as adopted in
K.A.R. 28-19-720, or by another method approved in
advance by the department.  (Authorized by K.S.A.
1997 Supp. 65-3005 and K.S.A. 1997 Supp. 65-3007;
implementing K.S.A. 1997 Supp. 65-3005, K.S.A.
65-3006, and 65-3010; effective Jan. 29, 1999.)

28-19-651 through 28-19-699.  Reserved.

28-19-700 through 28-19-713.  Reserved.

28-19-714.  Solvent metal cleaning.  (a)  The
provisions of this regulation shall apply to cold
cleaning, open-top vapor degreasing, and conveyorized
degreasing operations located in Johnson and
Wyandotte counties, and to the sale of cold cleaner
solvents for use within either Johnson or Wyandotte
county, or both. 

(b) Definitions.  The following terms,
when used in this regulation, shall have the following
meanings:

(1) “Airless cleaning system” means a
degreasing system that operates automatically and that
seals at a differential pressure not greater than 0.475
pounds per square inch gauge (psig) before the
introduction of solvent vapor into the cleaning chamber
and maintains a differential pressure under vacuum
during all cleaning and drying cycles.

(2) “Airtight cleaning system” means a
degreasing system that is operated automatically and
that seals at a differential pressure not greater than 0.5
psig during all cleaning and drying cycles.

(3) “Aqueous solvent” means a solvent
that consists of 60 percent or more by volume of water
with a flashpoint greater than 199° Fahrenheit (F) and
that is miscible with water.

(4) “Electronic component” means any
portion of an electronic assembly, including circuit
board assemblies, printed wire assemblies, printed
circuit boards, soldered joints, grounded wires, bus
bars ,  and associa ted  e lec t ronic  component
manufacturing equipment, including screens and filters.

(5) “Medical device” means any
inst rument ,  apparatus ,  implement ,  machine,
contrivance, implant, in vitro reagent, or other similar
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article, including any component or accessory that
meets one of the following conditions:

(A) It is intended for use in the diagnosis
of disease or other conditions, or in the cure, mitigation,
treatment, or prevention of disease.

(B) It is intended to affect the structure or
any function of the body.

(C) It is defined in the “national
formulary” or the “United States pharmacopoeia,” or
any supplement to them.

(c) Except as specified in paragraph
(c)(13) of this regulation, the owner or operator of each
affected cold cleaning operation shall assure that the
following requirements are met.

(1) After August 31, 2002 and through
April 30, 2003, one of the following requirements shall
be met:

(A) Except as otherwise required in
paragraph (c)(1)(B), only cold cleaning solvents with a
vapor pressure less than 2.0 millimeters of mercury (mm
Hg) at 68°F shall be used.

(B) Only cold cleaning solvents with a
vapor pressure less than 7.0 mm Hg at 68°F shall be
used for each cold cleaning operation that is used for
cleaning carburetors.

(2) Beginning on May 1, 2003, one of the
following requirements shall be met:

(A) Except as otherwise required in
paragraph (c)(2)(B), only cold cleaning solvents with a
vapor pressure less than 1.0 mm Hg at 68°F shall be
used.

(B) Only cold cleaning solvents with a
vapor pressure less than 5.0 mm Hg at 68°F shall be
used for each cold cleaning operation that is used for
cleaning carburetors.

(3) An alternate method for reducing
cold cleaning emissions may be used if the owner or
operator demonstrates to the satisfaction of the
department that the level of emission control is
equivalent to or greater than the applicable
requirements in paragraphs (c)(1) and (c)(2).

(4) Each cold solvent cleaner shall be
equipped with a cover to minimize evaporation of the
solvent while in the closed position, or with an
enclosed reservoir to limit the escape of solvent vapors
from the solvent bath if parts are not being processed
in the cleaner. 

(5) If one or more of the following
conditions exist, the solvent cleaner cover required in

paragraph (c)(4) shall be designed to be operated with
one hand so that minimal displacement of the solvent
vapors occurs:

(A) The solvent vapor pressure is greater
than 15.5 mm Hg when measured at 100°F.

(B) The solvent is agitated.
(C) The solvent is heated.

For solvent cleaner covers larger than 10 square feet,
either mechanical or power-assisted systems shall be
used to aid in the operation of the cover.

(6) The cover of the cold solvent cleaner
shall be closed whenever parts are not being handled in
the cleaner.

(7) Each cold solvent cleaner shall be
equipped with either of the following:

(A) An internal drainage facility that
enables the cleaned parts to be enclosed under the
cover while the cleaned parts are draining; or 

(B) if the internal drainage facility cannot
fit into the cleaning system and the solvent volatility is
less than 31.0 mm Hg at 100°F, an external drainage
system that allows the solvent to drain from the cleaned
parts to an enclosed solvent reservoir.

(8) Cleaned parts shall be drained for at
least 15 seconds or until dripping ceases.

(9) One of the following control methods
shall be applied if the solvent vapor pressure is greater
than 31.0 mm Hg measured at 100°F or if the solvent is
heated above 120°F:

(A) Maintaining a freeboard height that
gives a freeboard ratio greater than or equal to 0.75; 

(B) using a water cover for solvents that
are insoluble in, and heavier than, water; or

(C) using other systems of control,
including a refrigerated chiller or carbon adsorption
with a VOC emissions reduction efficiency
demonstrated to the satisfaction of the department to
be 65 percent or greater.

(10) A permanent, conspicuous label shall
be attached to the cleaner near the operator's position
summarizing the operating requirements of the
equipment.

(11) Waste solvent shall be stored in
covered containers and shall not be disposed of or
transferred to another party in a manner that allows
waste solvent to evaporate into the atmosphere.

(12) If a solvent spray is used, the spray
shall be a solid fluid stream with an operating pressure
of 10 psig or less and shall not be an atomized or
shower-type spray.
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(13) The following activities and uses
shall be exempt from the provisions of paragraphs
(c)(1), (c)(2), and (c)(3):

(A) Janitorial and institutional cleaning;
(B) the  c leaning  of  e lec t ronic

components; 
(C) cold solvent cleaning operations that

meet the emission control requirements of K.A.R. 28-19-
63, 28-19-71, 28-19-73, or 28-19-76;

(D) cold solvent cleaners using aqueous
solvents; 

(E) cold solvent cleaners using solvents
regulated under any federal national emission standard
for hazardous air pollutants according to K.A.R. 28-19-
735 and K.A.R. 28-19-750;

(F) any cold solvent cleaner with a liquid
surface area of one square foot or less or with a
maximum capacity of one gallon or less;

(G) the cleaning of medical devices;
(H) airtight or airless cleaning systems, if

all of the following requirements are met:
(i) The equipment shall be operated in

accordance with the manufacturer’s specifications and
operated with a door or other pressure-sealing
apparatus that is in place during all cleaning and drying
cycles;

(ii) all waste solvents shall be stored in
properly identified and sealed containers and, if
applicable, shall be managed in compliance with article
31 of these regulations, the Kansas hazardous waste
management standards and regulations.  The
associated pressure relief devices shall not allow liquid
solvents to drain out;

(iii) spills that occur during solvent
transfer shall be cleaned up immediately and, if
applicable, shall be managed in compliance with article
31 of these regulations, the Kansas hazardous waste
management standards and regulations.  The used
absorbent material shall be stored in closed containers;
and

(iv) a differential pressure gauge shall be
installed to indicate the sealed chamber pressure; and

(I) paint spray gun and nozzle cleaning
if the cold solvent cleaner container or container system
does not exceed 16 gallons in size and is kept tightly
covered at all times except when access to the container
is required.

(d) Except as specified in paragraph
(d)(5) of this regulation, the suppliers of cold cleaning
solvents for use in affected cold cleaners located in

Johnson and Wyandotte counties shall meet the
following requirements.

(1) Except as required in paragraph (d)(2),
after August 31, 2002 and through April 30, 2003, each
supplier of cold cleaning solvents shall sell or offer for
sale only cold cleaning solvents with a vapor pressure
less than 2.0 mm Hg at 68°F.

(2) After August 31, 2002 and through
April 30, 2003, each supplier of cold cleaning solvents
shall sell or offer for sale for the purpose of carburetor
cleaning only cold cleaning solvents with a vapor
pressure less than 7.0 mm Hg at 68°F.

(3) Except as required in paragraph (d)(4),
beginning on May 1, 2003, each supplier of cold
cleaning solvents shall sell or offer for sale only cold
cleaning solvents with a vapor pressure less than 1.0
mm Hg at 68°F.

(4) Beginning on May 1, 2003, each
supplier of cold cleaning solvents shall sell or offer for
sale for the purpose of carburetor cleaning only cold
cleaning solvents with a vapor pressure less than 5.0
mm Hg at 68°F.

(5) Sales of cold cleaning solvents in
quantities of five gallons or less shall be exempt from
the requirements of paragraphs (d)(1), (d)(2), (d)(3), and
(d)(4).

(e) The owner or operator of an open-top
vapor degreaser shall assure that all of the following
requirements are met:

(1) The vapor degreaser shall be
equipped with a cover that can be opened and closed
easily without disturbing the vapor zone.

(2) The following safety switches and
devices shall be provided:

(A) A condenser coolant flow and high
level thermostat switch that shuts off the pump heat if
the condenser coolant either is not circulating or is too
warm;

(B) a spray safety switch that shuts off
the spray pump if the vapor level drops more than four
inches;

(C) a solvent level control;
(D) a sump thermostat; and
(E) a vapor level control thermostat that

shuts off the pump heat when the vapor level rises
above the recommended level.

(3) One of the following devices or
systems shall be provided to control VOC emissions:

(A) A powered cover, if the freeboard
ratio is greater than or equal to 0.75 and the degreaser
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opening is greater than 10.75 square feet;
(B) a refrigerated chiller;
(C) an enclosed design in which the

cover or door opens only when the dry part is actually
entering or exiting the degreaser;

(D) a carbon adsorption system,
providing ventilation greater than or equal to 50 cubic
feet per minute per square foot of degreaser opening
during degreaser operation and exhausting less than 25
parts per million by volume of solvent when averaged
over one complete adsorption cycle; or

(E) a vapor processing system,
demonstrated to the satisfaction of the department to
have an overall emissions control reduction efficiency
of 65 percent or greater.

(4) The cover shall be kept closed at all
times except when processing workloads through the
degreaser.

(5) Solvent carryout shall be minimized
by all of the following practices:

(A) Racking parts to allow complete
drainage;

(B) moving parts in and out of the
degreaser at less than 11 feet per minute;

(C) holding the parts in the vapor zone at
least 30 seconds or until condensation ceases;

(D) draining any pools of solvent on the
cleaned parts before removal from the vapor zone; and

(E) allowing parts to dry within the
degreaser for at least 15 seconds or until visually dry.

(6) Porous or absorbent materials,
including cloth, leather, wood, and rope, shall not be
degreased.

(7) More than half of the degreaser's
open-top area shall not be occupied with workload.

(8) The degreaser shall not be loaded to
the point at which the solvent level would drop more
than four inches when the workload is removed from
the vapor zone.

(9) Spray shall always be below the
vapor level.

(10) Solvent leaks shall be repaired
immediately, or the degreaser shall be shut down until
repairs are made.

(11) Waste solvent shall be stored in
covered containers, and waste solvent shall not be
disposed of or transferred to another party in a manner
allowing the waste solvent to evaporate into the
atmosphere.

(12) The cleaner shall not be operated so

as to allow water to be visually detectable in solvent
exiting the water separator.

(13) Ventilation fans shall not be used
near the degreaser opening, nor shall exhaust
ventilation exceed 65 cubic feet per minute per square
foot of degreaser open area, unless necessary to meet
OSHA regulations.

(14) A permanent, conspicuous label
summarizing the operating procedures described in
paragraphs (e)(4) through (e)(12) of this regulation shall
be attached to the cleaner near the operator's position.

(f) Except as specified in paragraph
(f)(12) of this regulation, the owner or operator of each
conveyorized degreaser shall assure that all of the
following requirements are met:

(1) Workplace fans shall not be used
near the degreaser opening, nor shall exhaust
ventilation exceed 65 cubic feet per minute per square
foot of degreaser opening, unless the owner or operator
documents that this ventilation is necessary to meet
OSHA regulations.

(2) One of the following control devices
or systems shall be installed:

(A) A refrigerated chiller;
(B) a carbon adsorption system,

providing ventilation greater than or equal to 50 cubic
feet per minute per square foot of air-vapor area during
operation of degreaser and exhausting less than 25
parts per million of solvent by volume when averaged
over a complete adsorption cycle; or

(C) a  vapor  process ing sys tem
demonstrated to have an overall VOC emissions control
reduction efficiency demonstrated to the satisfaction of
the department to be 65 percent or greater.

(3) The cleaner shall be equipped with
equipment, including a drying tunnel or a rotating or
tumbling basket, that prevents cleaned parts from
carrying out solvent liquid or vapor.

(4) T he following safety switches and
devices shall be provided:

(A) A condenser coolant flow and high-
level thermostat switch that shuts off the pump heat if
the condenser coolant either is not circulating or is
above the recommended posted temperature;

(B) a spray safety switch that shuts off
the spray pump or the conveyor if the vapor level drops
more than four inches;

(C) a vapor level control thermostat that
shuts off the pump heat when the vapor level rises
above the recommended level;
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(D) solvent level control; and
(E) sump thermostat.
(5) Openings during operation shall be

minimized so that entrances and exits silhouette
workloads with an average clearance between the parts
and the edge of the degreaser opening of less than four
inches or less than 10 percent of the width of the
opening.

(6) Covers for closing off the entrance
and exit during non-degreasing operations shall be
installed and operated.

(7) Carryout emissions shall be minimized
by the following:

(A) Racking parts for best drainage; and
(B) maintaining the conveyor speed at

less than 11 feet per minute.
(8) Waste solvent shall be stored in

covered containers, and waste solvent shall not be
disposed of or transferred to another party in a manner
allowing the waste solvent to evaporate into the
atmosphere.

(9) Solvent leaks shall be repaired
immediately, or the degreaser shall be shut down until
these repairs are made.

(10) The cleaner shall not be operated so
as to allow water to be visually detectable in solvent
leaving the water separator.

(11) Covers shall be installed over
entrances and exits of conveyorized degreasers, and the
covers shall be closed when degreasing is not being
conducted.

(12) The requirements of paragraph (f)(2)
shall not apply  to each affected degreaser that has less
than 21.75 square feet of air vapor interface.

(g) Records of the following information
shall be maintained. These records shall be kept on-site
for a minimum of two years from the date of record:

(1) Each owner or operator of each
solvent metal cleaning operation subject to this
regulation shall keep the following records for affected
degreasers:

(A) The amount and type of solvents
used per month in affected degreasers; and

(B) all records pertaining to the
maintenance of the affected degreasers and any
associated emission control equipment.

(2) After August 31, 2002, each owner or
operator of a facility subject to the requirements of
paragraphs (c)(1) and (c)(2) of this regulation shall keep
the following additional records for affected degreasers:

(A) The name and address of the solvent
supplier;

(B) the date of each solvent purchase for
affected degreasers; and

(C) the quantity and vapor pressure of
each affected solvent purchased in units of mm Hg at
68°F.

(3) After August 31, 2002, each solvent
supplier subject to the provisions of subsection (d) of
this regulation shall keep the following records
regarding the sale of each cold cleaning solvent subject
to this regulation:

(A) The name and address of the solvent
purchaser;

(B) the date of the solvent sale;
(C) the total volume of solvent sold; and
(D) the vapor pressure of each solvent

sold in units of mm Hg at 68°F.
(4) Further recordkeeping may be

required by the director, if necessary to adequately
demonstrate compliance with this regulation.

(h) A st ationary source subject to this
regulation shall not be required to obtain a class III
operating permit according to the terms of K.A.R.
28-19-500(d) if the only emission limitations or
standards applicable to the source are the requirements
of this regulation.  

(i) This regulation shall be effective on
and after September 1, 2002.  (Authorized by K.S.A.
2001 Supp. 65-3005; implementing K.S.A. 65-3010;
effective Sept. 1, 2002.)

28-19-715 through 28-19-716.  Reserved.

28-19-717.  Control of volatile organic
compound (VOC) emissions from commercial bakery
ovens in Johnson and Wyandotte counties.   (a)
Definitions.  The following terms shall have the
meanings provided below for the purposes of this
regulation.

(1) “Baker’s percent” means, for a given
ingredient, the weight of that ingredient per 100 pounds
of flour, expressed as a percentage.

(2) “Commercial bakery oven facility”
means an establishment that is primarily engaged in the
manufacture, for sale at wholesale or retail, of fresh or
frozen bread, bread-type rolls, or dry bakery products,
including biscuits, crackers, or cookies, in which the
products are made using yeast leavening.

(3) “Spike yeast” means any yeast added
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to the dough beyond the initial yeast added to the
dough.

(4) “Spiking time” means the elapsed
time between the addition of the spike yeast to the
dough and the placement of the dough into the oven.

(5) “Yeast action time” means the
elapsed time between the initial addition of the yeast
and the placement of the dough into the oven.

(b) Applicability.  This regulation shall
apply  to each new, modified, or existing commercial
bakery oven facility that meets these conditions:

(1) Is operating in either Johnson or
Wyandotte county, or both; and

(2) has bakery ovens with a total
potential-to-emit for volatile organic compounds
(VOCs) equal to or greater than 100 tons per year.

(c) (1) Determination of commercial
bakery oven facility potential-to-emit.  The owner or
operator of each commercial bakery oven facility
operating in, or proposed for construction or
modification in, the area defined in paragraph (1) of
subsection (b) shall calculate the facility’s total
potential-to-emit (PTE) for VOCs in tons per year, using
either the following equation and the presumptions in
paragraph (2) of this subsection, or an EPA
administrator-approved alternative method if the use of
that alternative method is approved in writing by the
department for this purpose:

PTEFacility  (in tons/year) =
Sum of PTEVOC for all ovens (in tons/year)
  Where: PTEVOC = P A  x EFVOC (in pounds

of VOC/ton of baked
bread x 1 ton/2000
pounds)

PA =
maximum annual production rate for the yeast-
leavened finished bakery product (in
tons/year)

EFVOC  = VOC emission factor
for the yeast-leavened
f i n i s h e d  b a k e r y
p roduct having the
h i g h e s t  e m i s s i o n
potential (in pounds of
VOC/ton of baked
bread)

EFVOC = 0.95Yi + 0.195t i - 0.51S - 0.86ts + 1.90
  Where: Yi = initial baker’s percent

of yeast to the nearest
tenth of a percent;

ti = t o t a l  y e a s t
action time in
hours to the
nearest tenth of
an hour;

S = f i n a l  ( s p i k e )
baker’s percent
of yeast to the
nearest tenth of
a percent; and

ts = spiking time in
hours to the
nearest tenth of
an hour.

(2) T he owner or operator shall presume
for purposes of calculating the potential-to-emit that
both of the following conditions apply:

(A) Each facility production line is
operating 8,760 hours per year at maximum capacity.

(B) Each facility production line is
producing the product with the highest level of VOC
emissions of those products that it may produce.

(d) Control requirements.  Each
commercial bakery oven facility subject to this
regulation shall install and operate VOC emissions
control devices for each bakery oven to achieve at least
an 80% total removal efficiency on the combined VOC
emissions of all baking ovens, calculated as the capture
efficiency times the control device efficiency.

(e) Time for compliance testing.  
(1) The owner or operator of each

existing bakery oven facility subject to this regulation
shall demonstrate compliance with this regulation
within one year from the effective date of this
regulation by testing in accordance with the met hods
and procedures specified in subsection (f) of this
regulation.

(2) Each new or modified bakery oven
facility subject to this regulation shall demonstrate
compliance with this regulation within 180 days of start-
up by the testing of control equipment in accordance
with the methods and procedures specified in
subsection (f) of this regulation.

(3) Additional testing of the control
equipment may be required by the department to
demonstrate continued compliance in accordance with
the methods and procedures specified in subsection (f)
of this regulation.

(f) Testing requirements.  The testing
required under subsection (e) of this regulation shall be
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conducted in accordance with the following
requirements:

(1) The testing shall be conducted at the
owner’s or operator’s expense.

(2) The testing shall be conducted in
accordance with a test plan submitted by the owner or
operator to the department and approved by the
department before the scheduled test date.

(3) The test plan shall specify the
following elements of the test:

(A) The name of the entity performing the
testing;

(B) the testing dates;
(C) the sampling location or locations;
(D) the sampling equipment to be used;
(E) the sampling procedures to be

followed;
(F) the sample recovery methods; and
(G) any other information requested by

the department pertaining to the facility and the test
procedure.

(4) T esting procedures shall be
conducted in accordance with the following
requirements:

(A) For the purpose of determining
control device efficiency, the owner or operator shall
use USEPA test methods 18, 25, or 25A at 40 C.F.R. Part
60, as adopted by reference in K.A.R. 28-19-720. 

(B) For the purpose of determining the
capture efficiency of the air pollution control device,
the owner or operator shall use the methods specified
by the USEPA’s February 7, 1995 memorandum titled
“revised capture efficiency guidance for control of
volatile organic compound emissions,” and USEPA’s
technical document titled “guidelines for determining
capture efficiency,” dated January 9, 1994, both of
which documents are hereby adopted by reference.

(C) Each owner or operator who
demonstrates that the bakery oven or ovens are totally
enclosed and operate under negative pressure with all
venting through the air pollution control device may
preclude, upon approval by the department, the need
for the capture efficiency determination for those ovens
so operated.  The owner or operator seeking to
demonstrate that the ovens operate under negative
p ressure shall do so by using the protocol titled
“negative pressure enclosure qualitative test method
for bakery ovens,” as approved by EPA by letter of
March 20, 1997, which protocol is hereby adopted by
reference.

(D)  Methods 204, 204A, 204B, 204C, 204D,
204E, and 204F of Appendix M of 40 C.F.R. Part 51, as
in effect on July 1, 1999, are hereby adopted by
reference.

(g) Compliance plan.  
(1)  Each owner or operator of an existing

commercial bakery oven facility subject to this
regulation shall submit a compliance plan to the
department within three months of the effective date of
this regulation.

(2) T he compliance plan shall include the
following information:

(A) The control device description;
(B) the testing methods and procedures;

and
(C) the operating and maintenance plan

for the control devices.
(3) The compliance plan shall identify the

steps and processes to be taken to assure that the
facility is in compliance by the date required for
compliance.

(4)   Each owner or operator of a new or
modified commercial bakery oven facility subject to this
regulation shall submit to the department an operation
and maintenance plan for control devices before start-
up.

(h) Monitoring and inspection.  
(1)  The owner or operator of each commercial

bakery oven facility subject to this regulation shall
continuously monitor and record data, as provided in
paragraph (2) of this subsection, for emissions control
devices and for operational parameters while the bakery
oven is in operation.

(2) Each owner or operator required to
monitor under paragraph (1) of this subsection shall
continuously monitor and record the following
parameters:

(A) The exhaust temperatures of all
combustion devices, if used;

(B) the temperature rise across a catalytic
oxidation bed, if used;

(C) the exit stream temperature on all
condensors, if used;

(D) the volumetric flow rate; and
(E) any other monitoring parameter that

the department may require the owner or operator to
monitor.

(3) While operating the facility, the
owner or operator of the facility shall maintain the
parameters listed in paragraphs (2)(A) through (E) of
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this subsection within the baseline operational data
established during the initial compliance test.

(4) (A)  The owner or operator shall
inspect control devices and monitoring equipment to
assure that the control equipment is operating properly
in accordance with the operating and maintenance plan
prepared under either paragraph (g)(2)(C) or (g)(4) of
this regulation, and that no leaks or malfunctions have
occurred or are occurring.

(B) Inspections shall be made at the
frequency defined by the equipment manufacturer, or as
otherwise appropriate for each unit, component, or
operation, but not less than monthly.

(C) The owner or operator shall record
the results of each inspection in a permanent log to be
retained on-site, and shall make the log available for
inspection by a department representative upon
request.

(i) Recordkeeping.  
(1)  The owner or operator of each commercial

bakery oven facility subject to this regulation shall keep
the records required by this regulation on-site for at
least  five years following the date of record.

(2) The owner or operator of each
commercial bakery facility shall make the records
required by this regulation available for inspection by
a department representative upon request.

(3) Daily records of the following
operational data shall be kept:

(A) The amount of raw product
processed;

(B) the baker’s percent of yeast used;
(C) the fermentation time;
(D) the type of product baked;
(E) the amount of product baked;
(F) the monitoring and inspection

records specified in subsection (h) of this regulation;
and

(G) any other information that the
department may determine to be necessary for
determining that the facility is operated in continuous
compliance with this regulation.

(4) The owner or operator shall calculate
monthly emissions and shall record the emission factor
used for each product, including citation of the source
of the emission factor and the results of the calculations
for the facility’s ovens.  (Authorized by K.S.A. 1999
Supp. 65-3005; implementing K.S.A. 1999 Supp. 65-3005,
K.S.A. 1999 Supp. 65-3007, and K.S.A. 65-3010;
effective December 22, 2000.)

28-19-718.  Reserved.

28-19-719.  Fuel volatility.  (a)  Area of
applicability.  The provisions of this regulation shall be
applicable within either Johnson or Wyandotte county,
or both.  

(b)  This regulation shall apply to each person
that dispenses, supplies, exchanges in trade, offers for
sale or supply, sells or stores gasoline within the area
of applicability, or that sells, supplies, distributes, or
provides gasoline to be sold within the area of
applicability.

(c)  For the period beginning June 1 through
September 15 of each year, no person shall dispense,
supply, exchange in trade, offer for sale or supply, sell,
or store gasoline that is to be used as a fuel for motor
vehicles in either Johnson or Wyandotte county, or
both, and that has a Reid vapor pressure (RVP) greater
than these levels:

(1)  7.0 pounds per square inch (psi); or
(2)  8.0 psi for gasoline containing ethanol in

an amount equal to at least 9.0 percent by volume but
not more than 10.0 percent by volume.

(d)(1)  The volatility testing procedures used
to determine the RVP shall comply with K.A.R.
28-19-212(a)(19) and K.A.R. 28-19-212(a)(20).  Alternate
methods may be authorized under K.A.R.
28-19-212(a)(8) or K.A.R. 28-19-212(a)(21).

(2)  The fuel alcohol-content testing
procedures conducted under paragraph (c)(2) of this
regulation shall comply with 40 C.F.R. Part 80, Appendix
F, “test for determining the quantity of alcohol in
gasoline,” as in effect on July 1, 1995, which is adopted
by reference.

(e)(1) The owner or operator of each affected
facility other than a gasoline-dispensing facility shall
keep and maintain at the facility records of the
information regarding the RVP of gasoline that is to be
used as a fuel for motor vehicles, as determined in
accordance with subsection (d).

(2)  The records required by paragraph (e)(1)
shall contain the following information for each load or
shipment:

(A)  The RVP values;
(B)  the type of sampling procedure used;
(C)  the type of testing procedure used;
(D)  the dates of sampling and testing; and
(E)  the quantity of gasoline in stock at the

time of testing.
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(3)  The owner or operator of each gasoline-
dispensing facility shall maintain records of the bills of
lading, invoices, loading tickets, delivery tickets, or
other documentation accompanying a shipment of
gasoline that demonstrates that the motor vehicle fuel
delivered to the gasoline-dispensing facility during the
defined RVP-limit compliance period complies with the
limits under this regulation.

(4)  The records shall be maintained at the
facility for two years following the date of the RVP test
and shall be made available for inspection by the
department.

(f)  Exemptions.  Gasoline that meets any of the
following conditions shall be exempt from this
regulation:

(1)  Gasoline used exclusively for fueling
implements of agriculture;

(2)  gasoline in any tank, reservoir, storage
vessel, or other stationary container with a nominal
capacity of 500 gallons or less;

(3)  gasoline in Johnson or Wyandotte county
that is separately stored, sealed, and clearly labeled as
a motor vehicle fuel that is not to be dispensed, sold,
supplied, offered for supply or transport, or exchanged
in trade within the area of applicability until a
designated date when those activities will be in
compliance with this regulation; or

(4)  gasoline in Johnson or Wyandotte county
that is separately stored, sealed, and clearly labeled as
a motor vehicle fuel that is to be dispensed, sold,
supplied, offered for supply or transport, or exchanged
in trade outside of the area of applicability.  (Authorized
by K.S.A. 1999 Supp. 65-3005; implementing K.S.A. 65-
3010; effective April 27, 2001.)

28-19-720.  New source performance
standards.  (a)  40 C.F.R. part 60, and its appendices, as
in effect on July 1, 2003, are adopted by reference
except for the following:

(1)  40 C.F.R. 60.4;
(2)  40 C.F.R. 60.9;
(3)  40 C.F.R. 60.10; and
(4)  40 C.F.R. 60.16.
(b)  Unless the context clearly indicates

otherwise, the following meanings shall be given to
these terms as they appear in 40 C.F.R. part 60:

(1)  The term "administrator" shall mean the
secretary or the secretary's authorized representative.

(2)  The term "United States environmental
protection agency" or any term referring to the United

States environmental protection agency shall mean the
department.

(3)  The term "state" shall mean the state of
Kansas. (Authorized by K.S.A. 65-3005; implementing
K.S.A. 65-3008 and 65-3010; effective Jan. 23, 1995;
amended June 6, 1997; amended June 11, 1999; amended
December 3, 2004.)

28-19-721.  Existing municipal solid waste
landfills; definitions.  (a)  The definitions at 40 CFR
§60.751, as in effect on July 1, 1996, are adopted by
reference for the purposes of K.A.R. 28-19-721 through
28-19-727. 

(b)  The definition of “municipal solid waste
landfill” or “MSW landfill” is as defined in K.A.R.
28-19-200. 

(c)  Unless the context clearly indicates
otherwise, the following meanings shall be given to
these terms as they appear in 40 CFR part 60.

(1)  The term “administrator” shall mean the
secretary or the secretary’s authorized representative.

(2)  The term “United States environmental
protection agency” or any term referring to the United
States environmental protection agency shall mean the
department.

(3)  The term “state” shall mean the state of
Kansas.  (Authorized by K.S.A. 1996 Supp. 65-3005;
implementing K.S.A. 1996 Supp. 65-3008; effective Nov.
14, 1997.)

28-19-722.  Existing municipal solid waste
landfills; applicability, permits.  (a) Except as otherwise
provided in subsection (b) of this regulation, the
provisions of  K.A.R. 28-19-721 through 28-19-727 apply
to each existing municipal solid waste landfill that meets
all of the following criteria.

(1) Construction, reconstruction, or
modification of the MSW landfill commenced before
May 30, 1991.

(2)  The MSW landfill has accepted waste at
any time since November 8, 1987, or has additional
design capacity available for future waste deposition.

(3)  The MSW landfill has a design capacity
greater than or equal to 2.5 million megagrams or 2.5
million cubic meters as determined using the methods
provided in  40 CFR §60.754(a)(1), as in effect on July 1,
1996, which is adopted by reference for the purposes of
K.A.R. 28-19-721 through 28-19-727.

(b)  The provisions of K.A.R. 28-19-721
through 28-19-727 shall not apply  to any existing MSW
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landfill that has accepted fewer than 20 tons of
municipal solid waste per day and that has received
certification of closure from the department before the
effective date of this regulation.

(c)  In applying the criteria of subsection (a) of
this regulation, physical changes or operational
changes made to an existing MSW landfill solely to
comply with an emission guideline shall not be
considered a modification or reconstruction and shall
not subject an  existing MSW landfill to the
requirements of the new source performance standards
for MSW landfills,  40 CFR part 60, subpart WWW, as
adopted by K.A.R. 28-19-720. 

(d)  The owner or operator of each existing
MSW landfill that meets the criteria of K.A.R.
28-19-722(a) shall be subject to the operating permit
requirements at K.A.R. 28-19-510 et seq. (Authorized by
K.S.A.1996 Supp. 65-3005; implementing K.S.A. 1996
Supp. 65-3008; effective Nov. 14, 1997.)

28-19-723.  Existing municipal solid waste
landfills; initial  and periodic reporting.  (a) The owner
or operator of an existing MSW landfill that meets the
criteria of K.A.R. 28-19-722 (a) shall prepare and submit
to the department an initial design capacity report
within 90 days of the effective date of this regulation.
The report shall be prepared in accordance with the
requirements of 40 CFR §60.757(a)(2), as in effect on
July 1, 1996, which is hereby adopted by reference.

(b)  The owner or operator of an existing MSW
landfill that meets the criteria of K.A.R. 28-19-722(a)
shall prepare and submit to the department amended
design capacity reports in accordance with the
requirements of 40 CFR §60.757(a)(3), as in effect on
July 1, 1996, which is hereby adopted by reference.

(c)  In meeting the requirements of this
regulation, the owner or operator may calculate design
capacity as required in subsections (a) and (b) of this
regulation in either megagrams or cubic meters for
comparison with the corresponding exemption values.
Any density conversions and any assumptions made
shall be documented and submitted with the initial
design capacity report.

(d)  If the landfill is permanently closed, a
closure notification shall be submitted to the
department as provided for in 40 CFR §60.757(d), as
adopted by K.A.R. 28-19-726.  (Authorized by K.S.A.
1996 Supp. 65-3005; implementing K.S.A. 1996 Supp. 65-
3008; effective Nov. 14, 1997.)

28-19-724.  Existing municipal solid waste
landfills; NMOC test methods and procedures. 

(a) The owner or operator of an existing MSW
landfill that meets the criteria of K.A.R. 28-19-722(a)
shall calculate the nonmethane organic compound
(NMOC) emissions from the landfill using the test
methods and procedures contained in 40 CFR
§60.754(a)(1), as adopted by K.A.R. 28-19-722.

(b)  If the initial calculated NMOC emission
rate is less than 50 megagrams per year, the owner or
operator shall meet these requirements:

(1) recalculate the emission rate annually using
the procedures specified in 40 CFR §60.754 (a)(1) as
adopted by K.A.R. 28-19-722, until such time as the
calculated NMOC emission rate is equal to or greater
than 50 megagrams per year, or the landfill is closed;
and

(2)  submit an annual emission report to the
department, except as provided for in 40 CFR §60.757
(b)(1)(ii), as adopted by K.A.R. 28-19-726.

(c)  If the recalculated emission rate conducted
pursuant to paragraph (b)(1) of this regulation is greater
than or equal to 50 megagrams per year, the owner or
operator shall comply with the provisions of 40 CFR
§60.754 (a)(2) through (d), as in effect on July 1, 1996,
which is hereby adopted by reference.

(d)  The owner or operator of an existing MSW
landfill that meets the criteria of K.A.R. 28-19-722(a)
and has NMOC emissions greater than or equal to 50
megagrams per year calculated in accordance with the
provisions of subsection (a) of this regulation shall
comply with the requirements of 40 CFR §60.754 (a)(2)
through (d), as adopted by K.A.R. 28-19-724.
(Authorized by K.S.A. 1996 Supp. 65-3005;
implementing K.S.A. 1996 Supp. 65-3008; effective Nov.
14, 1997.)

28-19-725.  Existing municipal solid waste
landfills ; collection and control systems.  (a)  Gas
collection and control.  The owner or operator of an
existing MSW landfill required to install gas collection
and control equipment based on the determination
made pursuant to K.A.R. 28-19-724 shall be required to
meet these provisions:

(1)  submit to the department a collection and
control system design plan that meets the requirements
of 40 CFR §60.752(b)(2)(i), as in effect on July 1, 1996,
which is hereby adopted by reference;

(2)  install a collection and control system that
meets the requirements of 40 CFR §60.752(b)(2)(ii), as in
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effect on July 1, 1996, which is hereby adopted by
reference; 

(3) route all collected gas to a control system
that complies with the requirements of 40 CFR
§60.752(b)(2)(iii), as in effect on July 1, 1996, which is
hereby adopted by reference; and

(4) comp ly with the collection and control
system capping and removal requirements of 40 CFR
§60.752(b)(2)(v), as in effect on July 1, 1996, which is
hereby adopted by reference.

(b)  Operational standards.  Each existing
MSW landfill shall operate the MSW landfill collection
and control system in accordance with the provisions
of 40 CFR §60.753,  as in effect on July 1, 1996, which is
hereby adopted by reference.

(c)  Compliance.  The owner or operator of
each existing MSW landfill with a collection and control
system shall determine whether or not the gas
collection system complies with the requirements of
these regulations according to the provisions of 40 CFR
§60.755, as in effect on July 1, 1996, which is hereby
adopted by reference.

(d)  Monitoring.  The owner or operator of
each existing MSW landfill with a collection and control
system shall monitor operations in accordance with the
requirements of 40 CFR §60.756, as in effect on July 1,
1996, which is hereby adopted by reference.  

(e)  Active gas collection.  Any active gas
collection system installed to meet the requirements  of
these regulations shall meet the active collection
systems standards for the systems contained in 40 CFR
60.759, as in effect on July 1, 1996, which is hereby
adopted by reference.  (Authorized by K.S.A. 1996
Supp. 65-3005; implementing K.S.A. 1996 Supp. 65-3008;
effective Nov. 14, 1997.)

28-19-726.  Existing MSW landfills; record-
keeping and reporting.  (a)  The owner or operator of
an existing municipal solid waste landfill subject to the
requirements of K.A.R. 28-19-721 through 28-19-727
shall comply with the record-keeping requirements
contained in 40 CFR §60.758, as in effect on July 1,
1996, which is hereby adopted by reference.    

(b) Each owner or operator of an existing
municipal solid waste landfill subject to the
requirements of K.A.R. 28-19-722(a) shall comply with
the reporting requirements of 40 CFR §60.757 (b)
through (g), as in effect on July 1, 1996, which is hereby
adopted by reference.     (Authorized by K.S.A. 1996
Supp. 65-3005; implementing K.S.A. 1996 Supp. 65-3008;

effective Nov. 14, 1997.)

28-19-727.  Existing MSW landfills; time for
compliance.  (a)  Except as provided in subsection (b)
of this regulation, the planning, awarding of contracts,
and installation of MSW landfill air emissions collection
and control systems  shall be accomplished within 30
months of the effective date of these regulations.

(b) Each existing landfill that meets the criteria
of K.A.R. 28-19-722(a), but that has an NMOC emission
rate of fewer than 50 megagrams per year on the
effective date of these municipal solid waste landfill air
emissions regulations shall accomplish the planning,
awarding of contracts, and installation of collection and
control equipment within 30 months of the date when
the criterion of an NMOC emissions rate greater than or
equal to 50 megagrams per year is first met.  This
determination shall be made pursuant to the
requirements of K.A.R. 28-19-724.   (Authorized by
K.S.A. 1996 Supp. 65-3005; implementing K.S.A. 1996
Supp. 65-3008; effective Nov. 14, 1997.)

28-19-728.  Reserved.

2 8 - 1 9 - 7 2 9 .   S t a n d a r d s  f o r
“hospital/medical/infectious waste incinerators.”  (a)
Applicability.  Except as otherwise provided in
subsection (b) of this regulation, the requirements of
the “hospital/medical/infectious waste incinerators”
regulations, K.A.R. 28-19-729 through K.A.R. 28-19-
7 2 9 h ,  s h a l l  a p p l y  t o  e a c h  i n d i v i d u a l
“hospital/medical/infectious waste incinerator,” or
“HMIWI,” as defined in K.A.R. 28-19-729a, for which
construction commenced on or before June 20, 1996.

(b) Exceptions.
(1) The requirements of K.A.R. 28-19-729

through 28-19-729h shall not apply to HMIWI during
periods when the HMIWI is burning only pathological
waste, low-level radioactive waste, or chemotherapeutic
wastes, as defined in K.A.R. 28-19-729a, or any
combination of only these waste types, under all of the
following conditions:

(A) The owner or operator of the HMIWI
notifies the department in writing of an exemption claim
under this subsection.

(B) The owner or operator of the HMIWI
keeps records, on a calendar quarter basis, of the times,
including start and ending times, when only
pathological, low-level radioactive, or chemotherapeutic
wastes, or a combination of only these wastes, are
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burned.
(C) The owner or operator of the HMIWI

maintains the records for agency inspections in
accordance with the provisions of K.A.R. 28-19-729h.

(2) A co-fired combustor, as defined in
K.A.R. 28-19-729a, shall not be subject to these
regulations if the owner or operator of the combustor
does the following:

(A) Notifies the department of the
exemption claim;

(B) provides to the department an
estimate of the relative weights of “hospital or
medical/infectious wastes,” fuels, and other wastes to
be burned; and

(C) keeps records on a calendar quarter
basis  of  the weight  of  the “hospi tal  or
medical/infectious wastes” and the weight of all other
fuels and wastes burned in the device.

(3) Pyrolysis  units, as defined in K.A.R.
28-19-729a, and cement kilns burning “hospital or
medical/infectious wastes” shall not be subject to the
requirements of these regulations.

(4) Incinerators, boilers, or industrial
furnaces subject to the hazardous waste facility
permitting requirements of section 3005 of the federal
solid waste disposal act, 42 U.S.C. §6925, shall not be
subject to these regulations.

(5) Incinerators subject to 40 C.F.R. Part
60, Subparts Cb, Ea, or Eb for municipal waste
combustors shall not be subject to these HMIWI
regulations.

(c) Incinerators  subject  to  the
requirements of K.A.R. 28-19-729 through 28-19-729h
shall not be subject to the requirements of K.A.R. 28-19-
40 through 28-19-43.  (Authorized by K.S.A. 1998 Supp.
65-3005; implementing K.S.A. 1998 Supp. 65-3005,
K.S.A. 1998 Supp. 65-3007, and K.S.A. 65-3010;
effective May 5, 2000.)

28-19-729a.  “Hospital/medical/infectious
waste incinerators”; definitions.  (a)  The definitions in
40 C.F.R. 60.51c, as in effect on July 1, 1998, are adopted
by reference.

(b) " H M I W I "  o r
“hospital/medical/infectious waste incinerator” is
defined in 40 C.F.R. 60.51c.

(c) " S m a l l  r u r a l
hospital/medical/infectious waste incinerat or" means a
small HMIWI, as defined in 40 C.F.R. 60.51c, that burns

le s s  than  2 ,000  pounds  o f  “hosp i t a l  o r
medical/infectious waste” per week and is located more
than 50 miles from the boundary of the nearest standard
metropolitan statistical area (SMSA).

(d) "Standard metropolitan statistical
area" (SM SA) means, for the purposes of these HMIWI
regulations, the following: 

(1) In Kansas:
(A) T he Topeka SMSA comprised of

Shawnee county; 
(B) the Lawrence SMSA comprised of

Douglas county; 
(C) the Wichita SMSA comprised of

Butler, Harvey, and Sedgwick counties; and
(D) the Kansas City SMSA comprised of

Johnson, Leavenworth, Miami, and Wyandotte
counties; 

(2) in Missouri:
(A) The Joplin SMSA comprised of

Jasper county; and 
(B) t he St. Joseph SMSA comprised of

Buchanan county; 
(3) in Oklahoma:
(A) The Enid SMSA comprised of

Garfield county; and
(B) the Tulsa SMSA comprised of Creek,

Osage, Rogers, Tulsa, and Wagoner counties in
Oklahoma; and 

(4) the Lincoln SMSA comprised of
Lancaster county in Nebraska.  (Authorized by and
implementing K.S.A. 1998 Supp. 65-3005; effective May
5, 2000.)

28-19-729b.  “Hospital/medical/infectious
waste incinerators”; emission standards.  (a) (1) The
owner or operator of a “hospital/medical/infectious
waste incinerator,” or HMIWI, subject to these HMIWI
regulations shall not cause or permit emissions from the
HMIWI to exceed a visible contaminant emission
greater than 10 percent opacity during a six-minute
block average, measured as specified in 40 C.F.R. 60.56c
as adopted in K.A.R. 28-19-729g.

(2) The owner or operator of any HMIWI
subject to these regulations shall not cause or permit
emissions from the HMIWI of any pollutants to exceed
the emission limits listed in Table 1 of this regulation,
measured as specified in 40 C.F.R. 60.56c, 
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Table 1
Emission Limits for  HMIWI

Pollutant Units
Emission Limits 

(7% oxygen, dry basis)

HMIWI Size

Small
Rural

Small Medium Large

Particulate Matter
(PM)

Milligrams per dry
standard cubic meter

(mg/dscm)

197 115 69 34

Carbon Monoxide
(CO)

Parts per million by volume
(ppmv)

40 40 40 40

Dioxins/furans
Nanograms per dscm total

dioxins/furans, or Nanograms
per dscm TEQ*

800 total
15 TEQ

125 total
2.3 TEQ

125 total
2.3 TEQ

125 total
2.3 TEQ

Hydrogen Chloride
(HCl)

ppmv, or
percent (%) reduction

3,100
ppmv

100 ppmv
93%

100 ppmv
93%

100 ppmv
93%

Sulfur Dioxide (SO2) ppmv 55 55 55 55

Nitrogen Oxides
(NOx)

ppmv 250 250 250 250

Lead (Pb) mg/dscm, or
percent (%) reduction

10 mg/dscm 1.2 mg/dscm
70%

1.2 mg/dscm
70%

1.2
mg/dscm

70%

Cadmium (Cd) mg/dscm, or
percent (%) reduction

4 mg/dscm 0.16 mg/dscm
65%

0.16 mg/dscm
65%

0.16
mg/dscm

65%

Mercury (Hg) mg/dscm, or
percent (%) reduction

7.5
mg/dscm

0.55 mg/dscm
85%

0.55 mg/dscm
85%

0.55
mg/dscm

85%

* TEQ is used to abbreviate "Toxic Equivalent."  See 40 CFR 60.51c as adopted in K.A.R. 28-19-729a.
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(b) Exceptions.  Air emissions opacity
levels that exceed the specified limits in paragraph (a)(1)
of this regulation shall not be considered a violation of
this regulation if the owner or operator of the emission
unit demonstrates to the satisfaction of the department
that the opacity exceedence is due solely to the
presence of uncombined water in the plume.
(Authorized by and implementing K.S.A. 1998 Supp.
65-3005; effective May 5, 2000.)

2 8 - 1 9 - 7 2 9 c .   S t a n d a r d s  f o r
“hospital/medical/infectious waste incinerators”;
compliance schedule.  (a)  Except as otherwise provided
in subsection (b) of this regulation, the owner or
operator of each HMIWI subject to the emission limits
in K.A.R. 28-19-729b shall comply with all of the
applicable requirements of K.A.R. 28-19-729 through
28-19-729h on or before the date one year after the
effective date of EPA's approval of the state's HMIWI
plan.

(b) (1)  The owner or operator of an
HMIWI may petition the department for an extension to
the compliance date specified in subsection (a) of this
regulation.  This petition shall be prepared in
accordance with the provisions of subsection (c) of this
regulation.

(2) The compliance date for each HMIWI
for which a compliance date extension petition is
approved shall be no later than September 15, 2002.

(c) Each petition for a compliance date
extension shall be submitted to the department within
180 days after the effective date of EPA's approval of
the state's HMIWI emission guidelines implementation
plan, and shall include the following components:

(1) Documentation and analysis to
support  the need for an extension, including an
evaluation of the option to transport  the waste off-site
to a commercial medical waste treatment and disposal
facility on a temporary or permanent basis;

(2) submittal of an emissions control
plan, describing the air pollution controls or process
modifications, or both, that are to be used to comply
with the emission limits in K.A.R. 28-19-729b;

(3) a compliance schedule, with dates, for
the following steps:

(i) The awarding of contracts for air
pollution control systems, process modifications, or
orders for purchase of components;

(ii) the initiation of on-site construction
or installation of air pollution control equipment,

process modifications, or both;
(iii) t he  comple t i on  o f  on - s i t e

construction or installation of air pollution control
equipment, process modifications, or both; and

(iv) the conduct of performance testing,
and final compliance with the applicable requirements
of K.A.R. 28-19-729b through 28-19-729h. 

(d) The owner or operator of an HMIWI
for which a timely and complete compliance date
extension petition has been submitted to the
department may continue to operate the HMIWI until
the petition has been approved or disapproved, if the
owner or operator adheres to the compliance schedule
outlined in the submitted petition.  (Authorized by and
implementing K.S.A. 1998 Supp. 65-3005; effective May
5, 2000.)

28-19-729d.  “Hospital/medical/infectious
waste incinerators”; operation, operator training, and
qualification standards.  (a)  (1)  For the purposes of
these regulations, a “trained and qualified HMIWI
operator” or “HMIWI operator” means a person who
has completed the requirements of subsections (b) and
(c) of this regulation, and who maintains the
qualifications in accordance with the requirements of
subsection (e) as required.

(2) A trained and qualified HMIWI
operator either shall be at the HMIWI facility at all times
or shall be generally able to reach the facility within one
hour at all times the incinerator is in operation.  

(3) Any HMIWI subject to these
regulations shall be operated only by a trained and
qualified HMIWI operator, or by a person or persons
working under the direct supervision of a trained and
qualified HMIWI operator.  

(b) The HMIWI operator training shall be
obtained by completing an HMIWI operator training
course that includes, at a minimum, the following
elements:

(1) Training on the following subjects:
(A) Environmental concerns, including

pathogen destruction and types of emissions;
(B) basic combustion principles,

including products of combustion;
(C) operation of the type of incinerator to

be used by the operator, including proper startup,
waste charging, and shutdown procedures;

(D) combustion controls and monitoring;
(E) operation of air pollution control

equipment and factors affecting performance, if
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applicable;
(F) methods to monitor pollutants,

including continuous emission monitoring systems and
monitoring of HMIWI and air pollution control device
operating parameters, and equipment calibration
procedures, where applicable;

(G) inspection and maintenance of the
HMIWI, air pollution control devices, and continuous
emission monitoring systems;

(H) actions to correct malfunctions or
conditions that may lead to malfunction;

(I) bottom and fly ash characteristics
and handling procedures;

(J) applicable federal, state, and local
regulations;

(K) work safety procedures;
(L) pre-startup inspections; and
(M) recordkeeping requirements;
(2) an examination designed and

administered by the instructor of the training course;
and

(3) reference material distributed to the
attendees covering the course topics.

(c) HMIWI operator qualification shall
be obtained by the following:

(1) Completion of a training course that
satisfies the criteria listed in paragraph (b)(1) of this
regulation; and

(2) six months of experience as an
HMIWI operator, six months of experience as a direct
supervisor of an HMIWI operator, or completion of at
least two burn cycles under the observation of a
qualified HMIWI operator.

(d) HMIWI operator qualification shall
be valid from the date on which the examination is
passed or the completion of the required experience,
whichever is later.

(e) To maintain qualification, the trained
and qualified HMIWI operator shall complete an annual
review or refresher course covering the following:

(1) Update of regulations;
(2) incinerator operation, including

startup and shutdown procedures;
(3) inspection and maintenance;
(4) responses to malfunctions or

conditions that may lead to malfunction; and
(5) discussion of operating problems

encountered by attendees.
(f) A lapsed qualification shall be

renewed by one of the following procedures:

(1) For a lapse of less than three years,
the HMIWI operator shall complete and pass a
standard annual refresher course described in
subsection (e) of this regulation.

(2) For a lapse of three years or more, the
HMIWI operator shall complete and pass a training
course with the minimum criteria described in paragraph
(b)(1) of this regulation.

(g) The owner or operator of an HMIWI
subject to these regulations shall  maintain
documentation at the facility that addresses the
following:

(1) A summary of the applicable
standards under this regulation;

(2) a description of basic combustion
theory applicable to HMIWI;

(3) procedures for receiving, handling,
and charging waste;

(4) HMIWI startup, shut down, and
malfunction procedures;

(5) procedures for maintaining proper
combustion air supply levels;

(6) procedures for operating the HMIWI
and associated air pollution control systems within the
standards established under this regulation;

(7) procedures for responding to periodic
malfunction or conditions that may lead to malfunction;

(8) procedures for monitoring HMIWI
emissions;

(9) report ing and recordkeeping
procedures; and

(10) procedures for handling ash.
(h) The owner or operator of a HMIWI

subject to these regulations shall review with each
HMIWI operator the information listed in subsection
(g) of this regulation.

(1) The initial review of the information
listed in subsection (g) of this regulation shall be
conducted within one year of the date of EPA approval
of the state's HMIWI plan, or before the assumption of
responsibilities affecting HMIWI operation, whichever
date is later.

(2) S u b s e q u e n t  r e v i e w s  o f  t h e
information listed in subsection (g) of this regulation
shall be conducted annually.  (Authorized by and
implementing K.S.A. 1998 Supp. 65-3005; effective May
5, 2000.)

28-19-729e.  “Hospital/medical/infectious
waste incinerators”; waste manage ment plan.  The
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owner or operator of the HMIWI facility shall prepare
a waste management plan in accordance with 40 C.F.R.
60.55c, as in effect on July 1, 1998, which is hereby
adopted by reference.  (Authorized by and
implementing K.S.A. 1998 Supp. 65-3005; effective May
5, 2000.)

28-19-729f.  “Hospital/medical/infectious
waste incinerators”; inspections.  (a) The owner or
operator of each small rural HMIWI subject to this
regulation, as defined in K.A.R. 28-19-729a(c), shall
conduct an initial equipment inspection of the HMIWI
within one year from the date the department receives
EPA approval of the state's HMIWI plan.  

(b) At a minimum, the owner or operator
shall perform the following:

(1) Inspect all burners, pilot assemblies,
and pilot sensing devices for proper operation, and
clean the pilot flame sensor, as necessary;

(2) ensure proper adjustment of primary
and secondary chamber combustion air, and adjust as
necessary;

(3) inspect hinges and door latches, and
lubricate as necessary;

(4) inspect dampers, fans, and blowers
for proper operation;

(5) inspect HMIWI door and door
gaskets for proper sealing;

(6) inspect motors for proper operation;
(7) inspect primary chamber refractory

lining, and clean and repair or replace the lining as
necessary;

(8) inspect the incinerator shell for
corrosion and hot spots;

(9) inspect the secondary and tertiary
chambers and stack, and clean as necessary;

(10) inspect the mechanical loader,
including limit switches, for proper operation, if
applicable;

(11) visually inspect the waste bed grates ,
and repair or seal, or both, as appropriate;

(12) for the burn cycle that follows the
inspection, document that the incinerator is operating
properly and make any necessary adjustments;

(13) inspect air pollution control devices
for proper operation, if applicable;

(14) inspect waste heat boiler systems to
ensure proper operation, if applicable;

(15) inspect bypass stack components;
(16) ensure proper calibration of

thermocouples, sorbent feed systems, and any other
monitoring equipment; and

(17) generally observe that the equipment
is maintained in good operating condition.

(c) (1)  Within 10 operating days
following an equipment inspection, all necessary
repairs shall be completed, unless the owner or operator
obtains a written approval from the department,
extending the time allowed for the necessary repairs.

(2) All approvals for time extensions to
this requirement shall establish the date by which all
necessary repairs are to be completed.

(d) Each small rural HMIWI subject to
the emission limits specified in K.A.R. 28-19-729b shall
undergo an equipment inspection annually, no later
than 12 months following the previous annual
equipment inspection, which shall include the
inspection elements in subsections (b) and (c) of this
regulation.  (Authorized by and implementing K.S.A.
1998 Supp. 65-3005; effective May 5, 2000.)

28-19-729g.  “Hospital/medical/infectious
waste incinerators”; compliance, performance testing,
and monitoring guidelines.  (a)    (1)  Except as
provided in subsection (b) of this regulation, each
individual HMIWI subject to these regulations shall
meet the compliance and performance testing
requirements in 40 C.F.R. 60.56c, as in effect on July 1,
1998, which is adopted by reference except for the
fugitive emissions testing requirements in 40 C.F.R.
60.56c(b)(12) and (c)(3).

(2) To meet the testing requirements of
paragraph (a)(1) of this regulation, the operator or
owner of each HMIWI shall use the appropriate test
methods listed in 40 C.F.R. 60.56c and adopted in
K.A.R. 28-19-720.

(b) Each small rural HMIWI subject t o
these regulations, as defined in K.A.R. 28-19-729a(c),
shall meet the following compliance and performance
testing requirements:

(1) (A)  The owner or operator of the
small rural HMIWI shall conduct the performance
testing in accordance with the requirements in 40 C.F.R.
60.56c(a), (b)(1) through (b)(9), (b)(11) for mercury (Hg)
only, and (c)(1).

(B) The 2,000 pounds per week limitation
in K.A.R. 28-19-729a(c) shall not apply during these
performance tests.

(2) The owner or operator of the small
rural HMIWI shall establish a maximum charge rate and
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minimum secondary chamber temperature as
site-specific operating parameters during the initial
performance test to determine compliance with
applicable emission limits.

(3) (A)  Following the date on which the
initial performance test is completed, the owner or
operator of the small rural HMIWI shall ensure that the
HMIWI does not operate above the maximum charge
rate or below the minimum secondary chamber
temperature, measured as three-hour rolling averages,
calculated each hour as the average of the previous
t hree hours, or as the average of the burn cycle if the
burn cycle is less than three hours, at all times except
during periods of startup, shutdown, and malfunction.

(B) Operating parameter limits shall not
apply during performance tests.

(C) Operation either above the maximum
charge rate or below the minimum secondary chamber
temperature shall constitute a violation of the
established operating parameters.

(4) Except as provided in paragraph
(b)(5) of this regulation, operation of the HMIWI above
the maximum charge rate and below the minimum
secondary chamber temperature, each measured on a
three-hour rolling average or as the average of the burn
cycle if the burn cycle is less than three hours,
simultaneously shall constitute a violation of the
particulate matter, carbon monoxide, and “dioxin/furan”
emission limits.

(5) (A)  The owner or operator of the
small rural HMIWI  may conduct a repeat performance
test within 30 days of violation of an applicable
operating parameter to demonstrate that the designated
facility is not in violation of the applicable emission
limit.

(B) Repeat performance tests conducted
pursuant to this subsection shall be conducted under
operating parameters equivalent to the operating
conditions that indicated a violation under paragraph
(b)(4) of this regulation.

(c) Except as specified in subsection (d)
of this regulation, each HMIWI subject to these
regulations shall meet the monitoring requirements of
40 C.F.R. 60.57c, as in effect on July 1, 1998,  which is
hereby adopted by reference.

(d) The owner or operator of each small
rural HMIWI subject to these regulations, as defined in
K.A.R. 28-19-729a, shall meet the following monitoring
requirements:

(1) Install, calibrate to the manufacturer’s

specifications, maintain, and operate a device for
measuring and recording the temperature of the
secondary chamber on a continuous basis, the output
of which shall be recorded, at a minimum frequency of
once every minute throughout operation. 

(2) The owner or operator of the small
rural HMIWI shall install, calibrate to the
manufacturer’s specifications, maintain, and operate a
device that automatically measures and records the
date, time, and weight of each charge of waste fed to
the HMIWI.

(3) (A)  The owner or operator of a small
rural HMIWI subject to these regulations shall obtain
the monitoring data required by paragraphs (d)(1) and
(d)(2) of this regulation at all times during HMIWI
operation, except during periods of monitoring
equipment malfunction, calibration, or repair.

(B) The owner or operator shall obtain
and record valid monitoring data for not less than 75
percent of the operating hours per day, and for not less
than 90 percent of the operating hours per calendar
quarter that the HMIWI is combusting “hospital or
medical/infectious waste.”  (Authorized by K.S.A. 1999
Supp. 65-3005; implementing K.S.A. 1999 Supp. 65-3005
and K.S.A. 1999 Supp. 65-3007; effective May 5, 2000)

28-19-729h.  “Hospital/medical/infectious
waste incinerators”; reporting and recordkeeping.  (a)
Except as otherwise provided in subsection (b) of this
regulation, the owner or operator of an HMIWI that is
subject to these regulations shall meet the reporting
and recordkeeping requirements listed in 40 C.F.R.
60.58c(b), (c), (d), (e), and (f), as in effect on July 1, 1998
and hereby adopted by reference, excluding 40 C.F.R.
60.58c(b)(2)(ii), fugitive emissions, and (b)(7), siting.

(b) The owner or operator of each small
rural HMIWI subject to the emission limits in K.A.R. 28-
19-729b shall comply with the following reporting and
recordkeeping requirements:

(1) The owner or operator of the small
rural HMIWI shall  maintain records of the annual
equipment inspections, any required maintenance, and
any repairs not completed within 10 days of an
inspection or the time frame established by the
department pursuant to K.A.R. 28-19-729f(c).

(2) The owner or operator of the small
rural HMIWI shall submit an annual report, signed by
the facility manager, containing information recorded in
accordance with paragraph (b)(1) of this regulation no
later than March 1 following the calendar year in which
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data were collected. 
(3) T he owner or operator shall send

subsequent annual reports no later than 12 calendar
months following the previous report.  

(4) Once the unit is subject to the
department's class I air operating permit program, the
owner or operator shall submit these reports
semiannually.  (Authorized by K.S.A. 1998 Supp.
65-3005; implementing K.S.A. 1998 Supp. 65-3005 and
K.S.A. 1998 Supp. 65-3007; effective May 5, 2000.)

28-19-730 through 28-19-734.  Reserved.

28-19-735.  National emission standards for
hazardous air pollutants.  (a)  40 C.F.R. part 61, and its
appendices, as in effect on July 1, 2003, are adopted by
reference except for the following:

(1)  40 C.F.R. 61.04;
(2)  40 C.F.R. 61.16;
(3)  40 C.F.R. 61.17;
(4)  40 C.F.R. 61, subpart H;
(5)  40 C.F.R. 61, subpart I; and
(6)  40 C.F.R. 61, subpart K.
(b)  Unless the context clearly indicates

otherwise, the following meanings shall be given to
these terms as they appear in 40 C.F.R. part 61:

(1)  The term "administrator" shall mean the
secretary or the secretary's authorized representative.

(2)  The term "United States environmental
protection agency" or any term referring to the United
States environmental protection agency shall mean the
department.

(3)  The term "state" shall mean the state of
Kansas. (Authorized by K.S.A. 65-3005; implementing
K.S.A. 65-3008 and 65-3010; effective Jan. 23, 1995;
amended June 6, 1997; amended June 11, 1999; amended
December 3, 2004.)

28-19-736 through 28-19-739.  Reserved.

28-19-740 through 28-19-749.  Reserved.

28-19-750.  Hazardous air pollutants;
maximum achievable control technology.  (a)  40  C.F.R.
part  63 and its appendices, as in effect on July 1, 2003,
are adopted by reference, except for the following:

(1)  40 C.F.R. 63.12;
(2)  40 C.F.R. 63.13;
(3)  40 C.F.R. 63.15;

(4)  40 C.F.R. 63.40 through 63.44; and
(5)  40 C.F.R. Part 63, subpart E. 
(b)  Unless the context clearly indicates

otherwise, the following meanings shall be given to
these terms as they appear in 40 C.F.R. part 63.

(1)  The term "administrator" shall mean the
secretary or the secretary's authorized representative.

(2)  The term "United States environmental
protection agency" or any term referring to the United
States environmental protection agency shall mean the
department.

(3)  The term "state" shall mean the state of
Kansas.  (Authorized by K.S.A. 65-3005; implementing
K.S.A. 65-3008 and 65-3010; effective Jan. 23, 1995;
amended June 6, 1997; amended June 11, 1999; amended
December 3, 2004.)

28-19-750a.  Consolidated federal air regulations;
synthetic organic chemical manufacturing industry.
(a)  40 C.F.R. part 65, as in effect on July 1, 2003, is
adopted by reference except for the following:

(1)  40 C.F.R. 65.9;
(2)  40 C.F.R. 65.10;
(3)  40 C.F.R. 65.12; and
(4)  40 C.F.R. 65.14.
(b)  Unless the context clearly indicates

otherwise, the following meanings shall be given to
these terms as they appear in 40 C.F.R. part 65:

(1)  The term "administrator" shall mean the
secretary or the secretary's authorized representative.

(2)  The term "United States environmental
protection agency" or any term referring to the United
States environmental protection agency shall mean the
department.

(3)  The term "state" shall mean the state of
Kansas.  (Authorized by K.S.A. 65-3005; implementing
K.S.A. 65-3008 and 65-3010; effective December 3,
2004.)

28-19-751.  Hazardous air pollutants;
limitations applicable to modification of major sources.
(Authorized by K.S.A. 1993 Supp. 65-3005;
implementing K.S.A. 1993 Supp. 65-3008; effective Jan.
23, 1995; revoked Aug. 13, 1999.)

28-19-752.  Hazardous air pollutants;
limitations applicable to construction of new major
sources or reconstruction of existing major sources.
(Authorized by K.S.A. 1993 Supp. 65-3005;
implementing K.S.A. 1993 Supp. 65-3008; effective Jan.



118 KANSAS AIR QUALITY REGULATIONS - NOVEMBER, 2004

23, 1995; revoked Aug. 13, 1999.) 

28-19-752a.  Hazardous air pollutants;
limitations applicable to construction of new major
sources or reconstruction of existing major sources.
(a)  Applicability.

(1) For the purposes of this regulation, 40
C.F.R. §63.40, as in effect as of July 1, 1997 is adopted
by reference.

(2)  Except as otherwise provided by 40 C.F.R.
§63.40(c), (e), and (f), this regulation shall apply to the
owner or operator of each proposed new major source
of hazardous air pollutants (HAPs) and the owner or
operator of each existing major source of hazardous air
pollutants for which reconstruction is proposed.

(b) Definitions.  
(1)  For the purposes of this regulation, 40

C.F.R. §63.41, as in effect as of July 1, 1997, is adopted
by reference.

(2)  “Case-by-case MACT determination”
means a determination pursuant to the provisions of
subsection (d) of this regulation so that emissions of
HAPs from the constructed or reconstructed source will
be controlled to a level no less stringent than the
maximum achievable control technology, or “MACT”,
emission limitation for new sources.

(c) Prohibition.  After the effective date
of this regulation, the owner or operator shall not begin
actual construction or reconstruction of a major source
of HAP unless the conditions of both paragraphs (1)
and (2) of this subsection are met:

(1)  The owner or operator has fully complied
with all requirements of the construction permit
program, K.A.R. 28-19-300, et seq. for preconstruction
review, including applicable requirements of section (d)
of this regulation, and of subpart A of 40 CFR part 63 as
adopted by K.A.R. 28-19-750.

(2) (A)  The major source category has
been specifically regulated or exempted from regulation
under a standard issued in 40 C.F.R. part  63 pursuant  to
42 U.S.C. §7412(d), 42 U.S.C. §7412(h), or 42 U.S.C.
§7412(j); or

(B)  The owner or operator of the source has
applied to the department through the preconstruction
review process of K.A.R. 28-19-300, et seq., as required
by paragraph (1) of this subsection for, and received
from the department a final and effective case-by-case
MACT determination pursuant to the provisions of
subsection (d) of this regulation so that emissions of
HAPs from the constructed or reconstructed source will

be controlled to a level no less stringent than the
maximum achievable control technology emission
limitation for new sources.

(d) Requirements.  The owner or operator
of a source subject to this regulation shall apply for the
construction permit under 28-19-300, et seq. and comply
with the provisions of 40 C.F.R. §63.43, as in effect as of
July 1, 1997, which are adopted by reference, except for
the following subsections of 40 C.F.R. §63.43:

(1) 40 C.F.R. §63.43(h)(1); and
(2) 40 C.F.R. §63.43(i).
(e) Requirements for constructed or

reconstructed major sources subject to subsequently
adopted MACT standard or MACT requirement.  The
owner or operator of each major source subject to this
regulation shall comply with the applicable provisions
of 40 C.F.R. §63.44, in effect as of July 1, 1997, which is
adopted by reference.  (Authorized by K.S.A. 1998
Supp. 65-3005; implementing K.S.A. 1998 Supp. 65-3008;
effective Aug. 13, 1999.)

28-19-753.  Hazardous air pollutants;
limitations   applicable   to   sources   for   which   the
USEPA fails to meet certain deadlines.  (a)  This
regulation shall  be  applicable  to  a  source  only  if the
USEPA fails to promulgate an emission standard for the
category or subcategory applicable to the source within
the time-frame scheduled by the USEPA at 58 FR 63941,
December 3, 1993.

(b) Within 18 months after the date the
emission limitation was to be promulgated by the
USEPA, the owner or operator of a major source to
which the emission limitation would apply, shall file
with the department an application to modify the
operating permit of the major source. As part  of the
application to modify the operating permit, the owner or
operator shall:

(1) determine the applicable emission
limitation for the source pursuant to subsection (c) of
this regulation;

(2) specify how the applicable emission
limitation was determined;

(3) specify the manner in which the
emissions unit or stationary source will meet the
applicable emission limitation; and

(4) commit to test methods and
procedures to demonstrate compliance with the
applicable emission limitation.

(c) The applicable emission limitation
shall be either:
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(1) for stationary sources within a
category or subcategory listed at 57 FR 31576, July 16,
1992, with 30 or more sources. The average emission
limitation achieved by the best performing 12 percent of
the existing sources, for which the administrator of the
USEPA has emissions information, in such category or
subcategory; or

(2) for stat ionary sources within a
category or subcategory listed at 57 FR 31576, July 16,
1992, with fewer than 30 sources, the average emission
limitation achieved by the best performing 5 sources,
for which the administrator of the USEPA has or could
reasonably obtain emissions information, in such
category or subcategory.

(d) If the USEPA promulgates an
emission standard pursuant to section 112(d) of the
federal clean air act that is applicable to the major
source prior to the date on which a permit application is
approved, the emission limitation in the operating
permit shall reflect the promulgated standard rather than
the emission limitation  proposed  in  the  application,
provided  that the  source  shall  have  the  compliance
period provided at section 112(i) of the federal clean air
act.

(e) If, after a permit is issued approving
the application to modify the major source filed
pursuant to this regulation, the USEPA promulgates an
emissions standard pursuant to section 112(d) of the
federal clean air act that would be applicable to the
major source in lieu of the emission limitation
established in the permit, the operating permit of the
major source shall be revised upon the next renewal to
reflect the standard promulgated the USEPA. The
renewed permit shall also provide the owner or operator
of the major source a reasonable time to comply with
the applicable standard promulgated by the USEPA,
which shall be no longer than eight years after such
standard is promulgated or eight years after the date on
which the source is first required to comply with the
emissions limitations established under this regulation,
whichever is earlier.

(f) Each application for a permit
modification under this regulation shall be:

(1) subject to the provisions of K.A.R.
28-19-518;

(2) submitted on forms provided or
approved by the department; and

(3) considered significant permit
modifications subject to the provisions of K.A.R.
28-19-513 (Authorized by K.S.A. 1993 Supp. 65-3005;

implementing K.S.A. 1993 Supp. 65-3008; effective Jan.
23, 1995.)

28-19-800.  General conformity of federal
actions.  (a)  40 CFR part 93, subpart B, as promulgated
on November 30, 1993, is adopted by reference, except
for 40 CFR 93.151 and 43 CFR 93.160(f) which are
deleted.

(b)  Unless the context clearly indicates
otherwise:

(1)  the term "state" shall mean the state of
Kansas; and

(2)  the terms "applicable implementation plan"
or "applicable SIP" shall refer to the Kansas state air
implementation plan.  (Authorized by and implementing
K.S.A. 1995 Supp. 65-3005, effective March 15, 1996.)

28-19-801.  Transportation conformity.
 (a) The provisions of this regulation
shall apply:

(1)  to areas of the state which have been
identified as not meeting the national primary ambient
air  quality  standard for ozone in the manner prescribed
by the provisions of section 107(d) of the federal clean
air act, 42 U.S.C. §7407, as promulgated at 40 CFR part
81, as in effect July 1, 1986 and amended at 51 Fed. Reg.
25,202, July 11, 1986; and

(2)  with respect to emissions of ozone
precursors.

(b) Applicable provisions of the federal
transportation conformity rule.

(1)  The following sections of 40 CFR part 93,
subpart  A, entitled "Conformity to State or Federal
Implementation Plans of Transportation Plans,
Programs, and Projects Developed, Funded or
Approved Under Title 23 U.S.C. or the Federal Transit
Act," promulgated by the U.S. environmental
protection agency on November 24, 1993, are adopted
by reference:  §§93.100, 93.103, 93.104, 93.106, 93.107,
93.108, 93.109, 93.110, 93.111, 93.113, 93.114, 93.115,
93.118, 93.119, 93.120, 93.122, 93.123, 93.124, 93.129,
93.132, 93.134, and 93.135.

(2)  40 CFR §93.102, as promulgated on
November 24, 1993, is adopted by reference except that
subparagraphs (b)(1), (b)(2), (b)(3)(ii) and (b)(3)(iii) are
deleted. 

(3) 40 CFR §93.128, as promulgated on
November 24, 1993, is adopted by reference, except that
subparagraph (e)(2) is deleted.

(4) 40 CFR §93.130, as promulgated on
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November 24, 1993, is adopted by reference with the
following modifications:

(A) subparagraph (b)(5) of 40 CFR
§93.130 is renumbered as subparagraph (a)(6);

(B) the reference in subparagraph (b) of
40 CFR 93.130 to "paragraphs (b)(1) through (5) of this
section" shall read "paragraphs (b)(1) through (4) of
this section";

(C) references in subparagraph (c)(1) of
40 CFR §93.130 to "paragraph (a) of this section" shall
read "paragraph (b) of this section";

(D) any references made to 40 CFR
§93.130 in any of the sections of 40 CFR part 93,
subpart A, adopted by reference pursuant to
subparagraph (b)(1) of this regulation shall be deemed
to refer to this subparagraph (b)(4);

(E) any references in 40 CFR §93.130 to
40 CFR §93.127 are deleted; and

(F) subparagraph (e) of 40 CFR §93.130
is deleted.

(5) 40 CFR §93.136, as promulgated on
November 24, 1993, is adopted by reference except that:

(A) subparagraphs (a)(1), (a)(6), and (a)(7)
are deleted; and 

(B) any reference made to 40 CFR §93.136
in any of the sections of 40 CFR, part 93, subpart A,
adopted by reference pursuant to subparagraph (b)(1)
of this regulation, shall be deemed to refer to this
subparagraph (b)(5).

(6) The following is adopted in lieu of
adoption by reference of 40 CFR §93.133, as
promulgated  on November 24, 1993, parts of which are
inapplicable to the areas of the state identified in
paragraph (a) of this regulation:

(A) Before a conformity determination is
made, enforceable written commitments must be
obtained from project sponsors for any project-level
mitigation or control measures which are either:

(i) conditions of the conformity
determination for a transportation plan or transportation
improvement program; or

(ii) included in the project design
concept and scope that is used in the regional
emissions analysis required by 40 CFR §93.118 through
§93.120 and 40 CFR §93.122 through §93.124.

(B) During the control strategy  and
maintenance periods, if the metropolitan planning
organization or project sponsor believes the mitigation
or control measures are no longer necessary for
conformity, the project sponsor or operator may be

relieved of its obligation to implement the mitigation or
control measures if:

(i) it can demonstrate that the
requirements of 40 CFR §93.118 and 40 CFR §93.119 are
satisfied without the mitigation or control measures;
and

(ii) it so notifies the agencies involved in
the interagency consultation process required under
paragraph (d) of this regulation.  The metropolitan
planning organization and the U.S. department of
transportation shall confirm that the transportation plan
and transportation improvement program still satisfy
the requirements of 40 CFR §93.118 and 40 CFR §93.119
and that the conformity determinations for the
transportation plan, transportation improvement
program, and project are still valid without
implementation of the mitigation or control measures.

(C) T he reference to 40 CFR §93.133(a) in
40 CFR §93.115, which is adopted by reference pursuant
to subparagraph (b)(1) of this regulation, shall be
deemed to refer to this subparagraph (b)(6).

(7) Any reference to federal regulations
in 23 CFR part  450 in any of the sections of 40 CFR part
93 adopted by reference pursuant to this regulation, is
to 23 CFR part 450 as in effect on the date of adoption
of this regulation.

(8) Any reference to 40 CFR §93.105,
consultation, in any of the sections of 40 CFR part 93
adopted by reference, shall be deemed to refer to
paragraph (d) of this regulation.

(c) Definitions.
(1) 40 CFR §93.101, definitions, as

promulgated on November 24, 1993, is adopted by
reference. 

(2) For the purpose of this rule the term
"Kansas consulting agencies" shall mean;

(A) the Kansas department of health and
environment; 

(B) the  Kansas  depa r tmen t  o f
transportation;

(C) the Wyandotte county health
department; and

(D) the Johnson county environmental
department.

(d) I n t e r a g e n c y  c o n s u l t a t i o n
requirements.

(1) Consultation pursuant to this section
shall take place during all periods identified in 40 CFR
§93.109, which is adopted by reference pursuant to
paragraph (b) of this regulation.
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(2) The Kansas consulting agencies shall
part icipate in a  consultat ion process with
representatives of:

(A) the Missouri department of natural
resources, division of environmental quality, and
Missouri local air agencies that elect to participate in
the consultation process;

(B) the Missouri  department of
transportation and Missouri local transportation
agencies;

(C) the federal highway administration of
the U.S. department of transportation, the federal transit
administration of the U.S. department of transportation,
and the U.S. environmental protection agency; and

(D) the Mid-America regional council, in
its capacity as the lead planning agency for the Kansas
City air quality region certified by the state of Kansas
under section 174 of the federal clean air act, 42 U.S.C.
§7504, and in its capacity as the metropolitan planning
organization for the Kansas City metropolitan areas,

designated by the governor of the state of Kansas as
responsible for transportat ion planning under section
134 of Title 23 U.S.C.

(3) Consultation shall be required for:
(A) any conformity determination

pertaining to transportation plan, programs, and
projects required pursuant to section 176(c)(4) of the
federal clean air act, 42 U.S.C. §7506(c)(4), and 40 CFR
part  93, subpart  A, as promulgated on November 24,
1993; and

(B) all matters listed at 40 CFR §93.105(c),
as promulgated on November 24, 1993, which is hereby
adopted by reference, with the following modifications:

(i) subparagraph (1)(v) of 40 CFR
§93.105(c) is deleted; and 

(ii) the reference in subparagraph (5) of
40 CFR §93.105(c) to 40 CFR §93.130 shall be deemed to
refer to subparagraph (b)(4) of this regulation.
(Authorized by and implementing K.S.A. 1995 Supp. 65-
3005; effective March 15, 1996.)
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